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Want of leisure having compelled me to discon- 
tinue the publication of decisions at Nisi PriuSy 
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CASES 

ARQUBD AND DECIDED AT 

NISI PRIUS 

IN K.B. 

At the Sittings after Easter Terniy 
54 OwnaB II). 



slrrmos after term at Westminster. 

Doe d. TiTFORD, Assignee of Trustham, a Tuesday, 
Bankrupt^ v. Chambers, Gent, one, &c. ^*^ *^* 

y^JECTMENT to recover possession of premises Anagreemtat, 
sitwate in the parish of Saint Leonard, Shgre^ I'dranHaU 

aasign to B. th« 

Id i798> a building lease of the ground in i^!!^t of ^^Vatei 
question was granted to Trustramy the bankrupt, ^'r cTre * 
for 53 years^ at the rent of 1 2 guineas a year, apd ^""^^^^^^ 
he erected 9 manufactory and* buildings upon it, money, and thu 
which cost him 1500/. There be continued till thneB."!^ 
the time of his bankruptcy to carry on the busi» lerjes^tr At 
ness of an umbrella*maker» premnef at a 

greater rent than 
the legal interesi 

•r Aft«kMMlff— • Al J M uii iH the prtarisdbi aol ptyHig the gnwndtreiit unk tnet, -i*if mutipua ; 

«nl liwi^fuactt of the iMfeeiecii^ under 111^ agretafnt ii void. 

Vol. IV. B The ' 




CASES AT NISI PRIUS, 

The defendant, who had acted as his attorney, at 
Di)E different times prior to the year 1806 had lent 
V. him varioui> sums of money, amounting to 300/. 
Chambers. ^^^ ^ ^^ ^^^^ interest. Having met with severe 

losses in that year, he wanted to borrow a further 
sum of 600/. He accordingly stated his necessi- 
ties to the defendant, to whom he offered a 
security on his lease, if he would advance him 
the money. It was accordingly agreed between 
them, that the defendant should advance the 
further sum of 600/. making 900/. in all ; that for 
this sum Tnistram should assign the lease to the 
defendant; that the defendant should then grant 
to Tnistram an under-lease of the premises for 
seven years, at 70/. a year, — with a proviso, that 
at any time within the seven years, Tnistram^ on 
repaying the 900/. should be entitled to a re* 
assignment, and that by the under-lease Trus- 
tram should covenant to insure the premises, to 
keep them in repair, and to pay the ground-rent, 
together with all taxes, including the landlord's 
property-tax. An assignment and under-lease in 
pursuance of this agreement were accordingly 
prepared, and executed at the same time. The 
premises for the remainder of the term of 53 
years were then worth near 2000/., and they 
might have been let at from 100/. to 120/. a year. 
Trustram paid the rent of 70/. a year about two 
years, when he became extremely embarrassed in 
his circumstances. He afterwards, with the con- 
sent of the defendant, tried to sell the premises by 
auction^ and refused an offer for them of 1 500/. 

10 The 




EASTER TERM, 54 GEORGE III. 

The defendant stated to the auctioneer, that he ^ '8i4* 
had 900/. upon the premises, for which he re- 
ceived 70/. a year. A commission of bankruptcy 
was sued out against Tf^stram in October 1813, 
and the under-lease for seven years having then 
expired, the defendant got into possession of the 
premises. 

Park for the defendant argued, that the assign- 
ment of the lease to him was valid, and that 
the ejectment could not be maintained. Whether 
he had a good or a bad bargain, the contract was 
not tainted with usury. During the seven years of 
the under-lease, upon the purchase of leasehold- 
property, he received little more than 7 per cent. 
for his money, which is less than is usually ex- 
pected. If the .under-lease had contained no 
covenant for redemption, there would have been 
no pretence for saying that the transaction was 
usurious ; and a right to redeem, which might 
never be, and in point of fact never was exercised, 
could not invalidate the assignment. 

Lord Ellenborough. The question here is, 
whether this transaction was a contrivance to 
receive usurious interest for the loan of money. 
The defendant actually received 35/. a year be- 
yond the legal interest of money. Therefore, if the 
assignment was intended as a security for the 
advance, and not as a purchase of the lease, it is 
void. The assignment and the under-lease are 
part of the same agreement^ and the whole must 

B a be 




CASES AT NtSI PRIUS, 

1814. be Viewed together. I agree that without the 
covenant tore-assign, the transaction could not be 
set aside in a court of law as usurious. It might 
be a very. hard bargain, and a court of equity 
might grant relief; but the assignment would be 
sufficient to vest the legal estate in the defendant. 
The covenant, however, to re-assign on the repay- 
ment of the 900/. appears to me to shew that the 
assignment was merely a security for the loan of 
tnoney at usurious interest. It was in the nature 
of a mortgage. Had there been a stipulation that 
bpon the redemption, the 70/. a year should be 
brought into account, and interest in that case only 
taken at 45/., the effect might have been different. 
But as the deeds really stand, the defendant, had 
the premises been redeemed, would have re- 
fcfeived yoL a year as interest upon the gooL 
Advanced. If he ran any risk, or the repayment of 
the prihcipal was liable to any contingency, there 
Would foe no usury ; but I see no risk or contin- 
^;ency, involved in the transaction, except the sol- 
vency of the borrower. The latter was to insure 
the premises; to keep them in repair ; to pay the 
ground-rent, and all taxes. The covenant with re- 
gard to the property«tax is void ; but it shews the 
imtune of the transaction. In short, the defend- 
«iilt advanced money by way of Idan ; it was in 
th^ contemplation of both j^anies that this should 
be repaid $ it was never put iM ha^apd ; and in- 
terest labove the rate Wf 5?. per cent wks i^ be 
fiidd fbr the forbearance. The Assignment exe- 
bttted fti jwitiUtiK^ of this agreemeiit it therefore 

void, 
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void, and the legal estate is in the assignee of '^'4* , 
the bankrupt. Dos ' 

Verdict for the lessor of the {daintiff. 

Garrow A. G., Gumey^ and Campbelly for the 
lessor of the plaintiff. 

Park and Reader for the defendant. 

« 
[Attornics Grttnvf99d Vi,d ClfomherfJ] 



Battey and Another v. Townrow. Friday, 

May a 7* 

''FROVER by the plaintiffs as stewards and trus- An action cao- 
^ tees of « The United Society of Bricklayers/' "l^^,^^ 
for the books and insignia of the society. l^ety'eierte'd' 

under new regi> 
latiors agreed to 

Tliis was a benefit society, the rules of which fc> »he memhtn, 
had been inrolled at the quarter sessions pursuant ^^^ yJT 
to Stat 33 Geo. 3. c 54. According to these rules, J;^hr^lX* 
the society was to meet at four different public sj^^'o^s^iithough 

^ ^ ^ toe original rmlet 

houses, and there were to be two stewards chosen of th«fociety 

- .1 1 , • • a* n • were enrolled, 

together, who were to remain m office for six in pursuance of 
months, and then to be succeeded by two others 33 0.3.c.i4. 
chosen in the same manner. It was afterwards 
agreed to meet only at one house, and that one 
steward should be chosen every three months, to 
remain in office for six, so that there might not 
be two new stewards coming into office at the same 

B 3 time. 



6 CASES AT NISI PRIUS, 

»8i4^^ time. These alterations of the rules never were 
Battey submitted to the quarter sessions. 

and Another 

TowNRow. ^^^ books and insignia had been delivered to 
the defendant by two stewards chosen under the 
original constitution : but the plaintiffs, who are 
now the acting stewards, had been chosen at dif- 
ferent times, according to the new mode of elec- 
tion. 

Garrow A. G. contended that the plaintiflFs 
were entitled to recover by virtue of sec. ii. of 
33 Gr. 3. c. 54. which vests the monies, goods, 
chattels and effects of these societies in the trus- 
tees for the time being. 

Lord Ellenborough. — The plaintifis have no 
right to stand here except by this act of parlia- 
ment, and the act of parliament gives them no 
such right, unless they be lawfully elected to the 
office they now fill. But it appears that they were 
elected contrary to law, and therefore they can- 
not maintain this action. The first section of the 
statute says, that ^* the rules, orders, and regula- 
" tions approved of and confirmed by the justices, 
" shall be binding upon all parties;" and the 
second section, which permits an alteration or 
repeal of these rules, orders, and regulations, with 
the concurrence. of three-fourths of the members, 
provides, that '* such alteration or repeal shall be 
** subject to the review of the justices at the ge- 
<€ neral quarter sessions of the peace, and shall 

" be 
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" be filed in manner therein before directed,^ »8i4» 
** and that no such rule, order, or regulation, b^ttey 
** shall be binding, or havd any force or effect and Another 
*^ until thesame shall have been agreed to, and con- tq^^^^ow. 
^^ firmed by such justices, and filed as aforesaid/' 
I cannot look therefore at the rule for altering the 
mode of electing the stewards ; and it is admitted 
that the plaintiffs were not elected according to 
the original rule upon this subject confirmed by 
the quarter sessions. Therefore they are not the 
legal trustees of the society for the time being, 
and the effects sought to be recovered never 
vested in them. 

Plaintiffs nonsuited. 

Garrow A. G. and Burrough for the plaintifis. 

Park for the defendant. 

[Attornies, Tarramt and Hugbet,"] 



Vide Halliday t?. Canuell, i T. R. 658. 
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^^g^y^ James Power v. Walkesu 

May 28. 

the assignmenfc HPHIS wbs ail actioD on 8 Antt. c. 1 9. foF pifattDg 
d« gTnn/ciV the* words of two songs called " Fly not Yet'^ 
wririn^*'' *^d « Eveleen's Bowen** 

Aparolagree- 
fneot between • 1 *^ m-r Vi 

the proprietor of Thcse songs wcTc wHttcn by T. Moare, JEsq* 
a wOTk^and In^. aud foFQied part of a work entitled ** Irhh Melo- 
Sat rh^e'i'T; for dics," which he sold to W. Power of Dublin. It 
dtfatb^didT" ^^^ proved that ^F. Power afterwards verbally 
have the exciu. agreed with the plaintiff, who is his brother, and 
andTakontTn fesidcs in LondoUj that they should make an ex- 
wtftUhi^o°°* change of copyrights to which they were respec- 
maintain any ac- tivelv entitled I that fF. PowcT should have the 

tion tor pirating ¥ ' 

tht work. exclusive publication and sale in Ireland^ of cer- 
tain works of which the plaintiff was the proprietor, 
and that the plaintiff should have the exclusive 
publication and sale ni England of the ^' Irish 
** Melodies," Camong other works^ of which 
TV. Power was the proprietor. 

Garrow A. G. for the defendant, objected, that 
thQ plaintiff was not proved to be the " assignee*' 
of the work, supposed to be pirated, within the 
meaning of the act of parliament. A valid assign- 
ment could only be made in writing } and, at any 
rate, according to the agreement between the two 
brothers, W. Power of Dublin still continued 
proprietor of the work, having merely given the 

plaintiff 




IBASTEK TERM, 54 G£0&GE IIL 

l^kiiitaff a licence to print and publish it in ^ x^H^ 
JEfifflofuL 

Twiss contr^ coatended, there might be a 
parol assignoient of copyright, as there might 
have been of a lease before the statute of frauds ; 
and that the plaintiff, being assignee in England, 
was entitled to maintain this action for pirating 
the songs here, in fraud of his exclusive right in 
this part of the United Kingdom. 

Lord Ellenborough was of opinion that the 
assignment of copyright must be by writing ; and 
that the agreement in this case amounted only to 
a licence to the plaintiff to print and publish the 
work in England^ and did not make hitn assignee 

within the meaning of the act of parliament. 

Plaintiff nonsuited. 

A motion was made in the ensuing term, to 
set aside the nonsuit ; but the Court reftised a 
rule to shew cause. 

Twiss for the plaintiff. 

tjarram A. G. for the defendant. 

[AtloraiM Fmwfn tnd Tm^/.] 



At the Sittings after Trinity brought against the defendant 
Tcnn, another action waf for the same piracy in the name 

of 



lO 
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of Mr. Moore^ the author of the 
ftongs. It was suggested by his 
counsel, that he had only ver- 
bally agreed to sell the copy- 
right to W. Pavoer^ so that ac- 
cording to the above decision, in 
point of law it still remained in 
him ; but the witnesses stated^ 



on cross-examination, that they 
had heard him declare that he 

■ 

had parted with all his interest 
in the copyright of the work 
to W. Patoer^ without mention- 
ing in what manner the transfer 
had taken place. Plaintiff non- 
suited. 



ADJOURNED SITTINGS AT GUILDHALL. 



Wednesday, 
June I. 



Stockfleth V. De Tastet and Others. 



Although a per. HTHIS was an action of assumpsit, in support of 
improperly Sxa- which the plaintiff offered in evidence the ex- 
Simmi^o^ers of amiuation of Mr. De Tastet, one of the defendants, 
bankrupt upon a under a coRimission of bankrupt, against certain 

subject uocon- _ , • /» /. ^^ 

persons who traded under the firm of Houghton 
and Co. It did not appear that the estate of 
Houghton and Co. was interested in the subject 
matter of the action ; but the attorney of the 
present plaintiff was solicitor to the commission, 
and Mr. De Tastet was examined before the com- 

«the*iri?ufuie missioners, after the action was commenced. 

action, and the i^avc had not been obtained from the Lord Chan- 

Ittdge at NiM « i • • i 

Piius cannot in- cellor, or from the commissioners, to make use of 
?b!^'dr'the\u. the examination upon the present occasion. 

thority of the 

l^reat seal by wfaidi the eximinatioii was obtained. 

TIm remedy of a party so improperly examined, it by an appUpitioii to the Lord Chancellor to 
have th« yiamiiwrion tdun off tne file andcanceUtd. 

Scarktt 



nected with the 
interests of the 
bankrupt estate, 
with a view to 
procure evidence 
in an action de- 

Ending against 
n, the exami- 
nation may be 
used as evidence 
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Scarlett for the defendants contended, that 1814. 
under these circumstances, the examination could stockT"""^ 
not be read in evidence. The bankrupts' estate fi^eth 
having no interest in the dispute between these de^Si^m 
parties, it was a gross perversion of the authority and Others, 
given by the statutes, to examine Mr. De Tastet 
before the commissioners. The examination 
could only be lawfully used for the benefit of that 
estate. The solicitor to the commission was 
guilty of a breach of trust in now producing it 
without the sanction of the Lord Chancellor or 
the commissioners ; and the Court seeing the 
nature of the attempt made, would not suffer the 
examination to be thus fraudulently read in evi- 
dence. 

Lord Ellenborough. — What you now state 
may be a very good ground for applying to the 
Lord Chancellor to have this examination taken 
off the file of the proceedings under the commis- 
sion, or to punish those who have abused the 
authority of the great seal, by examining the party 
before the commissioners with a view to this 
action. But I cannot refuse to receive in evidence 
an examination signed by one of the defendants, 
however it may have been obtained. If he was 
imposed upon when he signed it, or was under 
duresse, he will not be bound by it ; but I cannot 
herfe consider, whether he was properly or im- 
properly summoned before the commissioners, or 
whether the solicitor acts justifiably or unjus- 
tifiably in producing th« document to support an 

action 
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1814. action in which the assignees of the bankrupts do 

^ Q - ' not appear to h^ve any interest. What is proved 

wL^TH to have been written or signed by any of the de- 

^G^^ fendantSy I must admit as evidence against them, 

•nd Others, without considering how it was obtained. 

The esLacdination was read, but did not prove 
the plaintiiBT's case, and he was nonsuited. 

Garrow A.G., Abbots and Tindal for the 
plaintiff. 

JScgrlett and Littkdale for the defendant. 



Vide Smith v. BeadnelU i Campb. 30. Legatt v. Tollenrej, 
14 East, 302. 



Wednesday, ReX t;. DiXON. 

June I. 

A}»ker^ho T'lJIS was au indictment against a baker, for 

selU bread con- M, x .• Ti « ?ir-i- a « 

tainingaUumina Supplying to tbc Royal MiUtary Asylum at 
toTk'^oxw^!*' Chelsea, as and for good, wholesome household 
i^i^bu^cT leaves, divers loaves mixed with certain noxious 
fence, if he or- ipgrcdieuts. Hot fit for the food of man, which he 

dered the allum ,- - 

to be introduced Well Kuew SO to bc at the time be so supplied 

into the bread, 4-1% «*r« 

althoi^ he gave l^nem. 

directions for 

mixing it up in a wuauac .whidi would Jhave rendered at htmltai. 

It 




Dtx^^ 
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It was proved oh the part of the prosecution^ 
that many of the loaves delivered by the defendant 
at the Military Asylum on a particular day were ^ v 
found when cut up and distributed among the 
children^ to be strongly impregnated with allum, 
and to contain in them several pieces of alum in 
its crystalline form, M large as horse beans. A 
surgeon stated, that although a very small quantity 
of allum may be swallowed without injury, if taken 
in larger quantities it deranges the stomach, and 
occasions constipation of the bowels } that its ten- 
dency is injurious to health, and that it is unfit 
for the food of man. Stat. 37. G. 3. c. 98. s. 11. 
vras likewise referred to, by which the use of allum 
is prohibited in the making of bread, under a 
penalty. 

For the defendant his foreman was called, who 
stated that he usually employed allum in making 
bread, to assist the operation of the yeast, and to 
make the loaves look white ; but that very great 
care was employed in the use of it ; that he 
allowed not more than half a pound of allum to a 
Back of flour, from which 84 loaves are made ; 
that his custom was to dissolve the allum and 
mix it with the yeasty that it might be equally 
divided over the batch ; that allum so used couM 
hurt no t>ti<e ; and thM if on any particular occa- 
Mon^ tke loaves deliv^ed at the Military Asylum 
had altHm ^t into them in a different manner, 
it waA tjuitt CMtrary to the directions and inten- 

14 tions, 



V 
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1814. tions, and wholly without the knowledge or privity, 
of the defendant. 

It was contended, that these facts completely 
negatived the averment in the indictment, that 
the defendant at the time these loaves were de- 
livered, well knew they were not wholesome, and 
that they were unfit for the food of man. He 
could not be criminally responsible for the acts 
of his servants. Had the allum on this occasion, 
contrary to his directions, been so introduced 
into the bread as to produce death, would he have 
been guilty of murder ? If not, he must be ac- 
quitted upon this indictment. He is not now 
charged upon the statute for using allum in bread, 
but for the common law offence of selling bread 
which he knew to be of a noxious quality. When 
these loaves were delivered, he unquestionably 
believed they were made in the same manner as 
those which he had been accustomed to supply to 
the Military Asylum, and which gave perfect satis- 
faction. 

Lord Ellenborough. — Whoever introduces a 
substance into bread, which may be injurious to 
the health of those who consume it, is indict- 
able, if the substance be found in the bread in 
that injurious form, although if equally spread 
over the mass, it would have done no harm. If 
a baker will introduce such a substance into his 
bread, he must do it at his own hazard, and he 
must take especial care that the benefit he pro- 
poses 



Dixon. 
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poses to himself, does not produce mischief to 1814. 
others. He is engaged in an illegal act, and he j^^^. 
must abide the consequences. The statute 37 _ v. 
Geo. 3. c. 98. shews the judgment of the legisla- 
ture with regard to allum ; and a medical gentle- 
man has given evidence as to its deleterious effects. 
If taken in very minute quantities, it is innoxious. 
The same may be said of calomel, and even of 
arsenic. But would not a baker be answerable 
for selling bread having these substances mixed 
with it in a dangerous form, although he intended 
they should be so equally subdivided over the 
whole mass which be baked at one time, that no 
harm could follow ? If the defendant was cog- 
nizant of the manner in which his business was 
carried on, and knew that allum was at all us^d in 
the making of the loaves sent to the Military 
Asylum, which are proved to have contained it 
to a very dangerous degreo, he is guilty on this 
indictment. 

The defendant was convicted ; and the point 
being mentioned in bank next term, the Court fully 
concurred in the direction of the judge at Nisi 
Prius. 

Garrow A. G,, Park^ and Walton for the crown. 

Scarkttj Barrow^ and Brougfiam for the de* 
fendant 

(Attornkt Fut and Marrrw,] 

Rex 
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Rex v. Barr. 

Thursday, 

Where a way "^HIS WES ail uidictment for stopping up a public 
thljTuc"^-^ footway leading from Stoke New'mgton to 

great number of JsUnfftOH. 
years over a ° 

close in the 

cttmL J^' The way passes over land which belongs to the 
TSih^7 Marquis of Northampton. It was proved to have 
w^^wm^tS^thT* heen used by the public upwards of 50 years, 
public may be Duriug the wholc of that time, the land has been 
S^h'he waf occupied by. a succession of tenants. One of 
^Mi^»^ion these frequently complained to Lord Northamp- 
^iflTnd K^ u"*" ^^^ steward, that the public used the footway, 
not'provedto whcrcby thcl and was injured ; but no action was 
thJlpoc- brought, either by landlord or tenant, against 

iiiT^nrtki any one who used it. The defendant has lately 
of the fact to the ^kcn a leasc of the land over which the way 

iteward u notice ■■ • i i 

cotheiandbrd. passcs, and mcloscd it with a wall. 

His counsel contended, that the above facts 
did not establish a public right of way over the 
locus in quo^ as the user proved had been exclusively 
during the occupation of successive tenants, 
whose acquiescence could not bind the rever- 
sioner. There was here no evidence of a dedi- 
cation to the public by the landlord, who alone 
had power to dedicate. 

Lord Ellenborough. -^ Afler a long lapse of 
time^ and a frequent change of tenants, from the 

notorious 
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notorious and uninterrupted use of a way by the 
public, I should presume that the landlord had 
notice of the way being used, and that it was so 
used with his concurrence. In this case, howei'er, 
we have express evidence of notice ; for notice to 
the steward was notice to the landlord. 

The defendant was found guilty. 

Garrow A. G., Gumey^ and Walford for the 
prosecution. 

Scarlett and Barrow for the defendant. 

[Attornies, Ktyti and JUsser,"] 



Vide Rex r. Lloyd, i Campb. 261. Trustees of Rugby 
Charity v. Merry weather, 11 East, 375. n. 



Still and Another v. Halford. satuHj/, 

June 4. 

T'HIS was an action of assumpsit, for non-pay- i" w ««««» oa 

-■ ^ - J-,, an award made 

ment of money pursuant to an award. 1 he under a Judi^e's 
declaration stated that by an order of Lord Ellen- th2*^r°itb''* 
borough made in a former cause, all matters in *"*2Kw**c^yrf 
difference between the parties in the said cause the mie, making 
were referred to the award of 2). il/., W.L.^ and la such an 

aaioo. where the 
submisaioo it to A. and B^ and such third person as they shall appoint, to satisfy an allegation that A. 
and D.appoioted C, it is not enough to put in an award executed by all the three, recicin| that A« 
and 3. did appoint C.«-«^ to pcovje that C. aaed abiig with them in the afbirratioo. 

Vol. IV. C such 
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1 8 14. such third person as they the said D. M. and W. L. 

' g ^ should appoint, previous to their entering upon the 

and Another reference, so as they, or any two of them, should 

,, *'• make and publish their award in writing, on or 

before a given day. 

To prove the Judge's order, the plaintiff put in 
the rule, making it a rule of court. 

J. FarkCj for the defendant, objected that the 
Judge's order, as the best evidence, ought itself 
to be produced. 

Lord Ellenborough. — I think the rule 01 
court is sufficient : I must give credit to it, that 
there was such an order as is there recited. The 
Court adopt and act upon it. 



The declaration stated that the said Z>. M. and 
W. L. took upon themselves the burden of the 
said award ; and in pursuance of the said order, 
and previous to their entering upon the said re- 
ference, to wit, on, &c., did nominate and appoint 
one E. A. as a third person Or arbitrator in the 
premises. 

An award was given in evidence, signed by 
JD. M., W. Zr., and E. A.^ which recited that the 
said D. M. and TV. i., previous to their entering 
upon the said reference, did, by writing under 
their hands, nominate and appoint the said E. A. 

10 as 
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as a third person or arbitrator in the premises. It 1814. 
xvas likewise proved, that E. A.^ in the course of g ^^' 
the arbitration, had acted with the two others ; but and Another 
no further evidence could be adduced of his ap- ,, ^' 
pomtment. 

It being objected that the writing should be 
produced and proved, by which the appointment 
took place, the plaintiffs' counsel argued that the 
recital in the award signed by all the arbitrators 
was sufficient ; and at any rate, that the fact of the 
appointment was proved from the three having 
acted together during the arbitration. 

Lord Ellenborough. — I cannot take the re- 
cital of the award as evidence of the appointment; 
and I think the plaintiffs are bound to prove some 
act by which the appointment was made. There 
must have been a formal act of appointment ; after 
which, the two arbitrators named in the order were 
as to t\i?X Juncti officio. Their merely suffering the 
third person to sit along with them, and to sign the 
award, would not be sufficient to vest him with 
any authority. 

Plaintiffs nonsuited. 
Park and Espinasse for the plaintiffs. 
J. Parke for the defendant. 

[Atunrtum, Taylor and DenttttU^ 

'[Turn] 
C % So 



io 
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So where the award appears 
to have been made out of the 

J a'^^l ^*°*® originally given to the ar- 
and Another ^,j^^^^^ ^^ ^^ ^^^ ^^ ^^^^^ 

Halford. ^^*^ reserved to him the 
power of enlarging the time, it 
is not enough for obtaining an 



attachment for non-perfonfl-' 
ance of the award, that the ar- 
bitrator states in his award that 
he had enlarged the time, witli- 
out verifying the fact by affida- 
vit. Davisv. Vass, 15 £ast,97« 



Siturdaj, 
June 4* 



In covenant for 
not rtp^iring, if 
the covenant to 
repair contains 
an exception of 
** tire and all 
otiier ca5ualties,' 
h is fatal on ir»» 
tit factum ^10 
state it as a 
general covenant 
to repair, omit- 
ting tlie ezcep. 
Cion. 



*t 



Tempany v. Burn and. 

r^OVENANT on a lease for not repairing the 
premises. The declaration stated the cove- 
nant in the indenture to be, " that the defendant, 
<< his executors, administrators, and assigns, should 
^^ and would, at all times during the said term so 
<^ demised by the said lease, at his and their own 
" proper costs and charges, well and sufficientfy 
<< repair, uphold, &c. the said demised messuage 
** or tenement, and premises, with the appurte- 
<^ nants in, by, and with all and all manner of 
" needful and necessary reparations, &c. and the 
•• said messuage or tenement, and premises, with 
" the appurtenants so being well and sufficiently 
*• repaired, &c. should and would, at the end, ex- 
" piration^orother sooner determination of the said 
" term, peaceably and quietly leave, surrender,. 
** and yield up to the said plaintiff, his executors, 
*^ administrators, or assigns, in as good plight and 
^ condition as the same, at the time of the making 
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^ of the said indenture then were." — The only 18 14. 
plea was non est factum. 




The counterpart of the lease, proved to have Bubnanxu 
been executed by the defendant, contained the 
words above recited, but with the following qua- 
lification subjoined : " fire and all other casualties 
** excepted.'* 

The objection being taken, that this was a fatal 
variance, it was answered on the other side, that 
the recital was true as far as it went, and that it 
lay upon the defendant to have pleaded that the 
dilapidated state of the premises arose from fire or 
some other casualty. 

Lord Ellendorough. — The declaration sets 
out an absolute covenant to repair the premises, 
under which the defendant would have been com- 
pellable to rebuild the house, had it been burnt 
down by an accidental fire (a). The covenant in 
the lease put in contains an exception of fire and 
other casualties. I think the defendant is entitled 
to take advantage of this variance on non est 
factum. He is not proved to have executed a deed 
containing an absolute covenant to repair. 

Flaintifi* nonsuited, (h) 



(a) Bullock V. Dommitt, 6 T. R. 650. 
(i) Vide Howell v. RichardB, 11 East^ 633. 

C 3 Marryat 
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1814. Marryat and Cross for the plaintiffs 

Tempant 

V. Park for the defendant. 

BURNAHD. 

[Attorntes, Martindale and Lyotn.J 



^^^y* Meyer v. Everth and Another. 

2^fg^"the T"^^ declaration stated, that in consideration 
^^rt're-* ^^^^ plaintiff; at the request of the defendants, 
presents thtt the would buv of them CO hocshcads of Hambro' 

bylkisofequal , •' n 11 

quality, if there sugar loavcs, at 155S. per cwt., free on board a 
whKh'dt« not ' British ship, to be paid for by an acceptance at 
refer to the y^ davs, the defendants undertook that the said 

tampie, this IS not '^ ^ ^ 

a sale by sample; sugar was thcu and there all of like goodness 
turn out to be of with a Certain sample of sugar then and there 
^*P""h^e'^' produced and shewn by the defendants to the 
^Tot o^ihV" plaintiff; An averment followed that the plaintiff* 
cate for a deceit- bought the sugar, — with a breach, that it was not 

ful repreicnta. 11, 

tioo. equal to the sample* 

The bought-note put in was in the usual form, 
merely describing the goods as ^^ 50 hogsheads of 
*' Hambro^ sugar loaves, at 155s. free on board 
•* of a British ship. Acceptance at 70 days." 

Garrow A. G. submitted that the plaintiff* must 

^ be nonsuited, as the contract produced contained 

DO stipulation that the sugar was equal to sample. 

Abbott^ 
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Abbottj contra, said, he should prove that at the 1814. 
time when the sugar was purchased, the defendants '^ ^ ^ 
exhibited a sample, and represented that the bulk v. 
was equal in quality ; whereas a fraud had been Everth 
practised upon the plaintiff, for the sugar sold to 
him was of greatly inferior quality and value. 

Lord Ellenborough. — You should have de- 
dared in case for a deceitful representation. It 
>vas no part of the contract that the sugar should 
be equal to the sample. Where goods are sold 
in this way, I think evidence might be admis- 
sible to shew that, at the time of the sale, a sample 
was fraudulently exhibited to deceive the buyers, 
whereby the plaintiff had been induced to pur- 
chase the commodity, which turned out of greatly 
inferior quality and value. But when the sale 
note is silent as to the sample, I cannot permit it 
to be incorporated into the contract. This would 
be contrary to Meres v. Ansell((i)j and would 
amount to an admission of parol evidence to 
contradict a written document. In truth, the 
present was not a sale by sample; aq4 the 
sample can only be used as evidence of a deceitful 
representation. 

Plaintiff nonsuited. 

Abbott and Tindal for the plaintiff. 



(fl) 3 Wils. 275. 

C 4 Garrcyw, 



, » 
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1814. Garrcrw A.G,, and F.PoUock^ for the defendants. 



Meykk 

V. 
EVBRTH 

and Another. 



[Aitoroies, Mcntrhu and JViUU.'\ 



Vide Gardiner v. Gray, post. Laing v, Fidgeon, post 
ParkkisoQv. Lee, 2 East, 314. 



COMMON PLEAS. 



Strother t;. Will AN and Others. 



TTw fittry in tht 
cfiBce in Somer- 
tec House for 
Kcenting ttage 
coaches is no 
evidence to 
prove that the 
pecsoos nimed 
nthe licence are 
owDcnoi file 

CMCtL 



'y HIS was an action against the defendants, as 
owners of the Stroud coach, for the loss of a 
parcel. 

To prove the ownership, the counsel for the 
plaintiff put in the entry in the book, kept in the 
proper office in Somerset Home ^ stating tlie de- 
fendants to be licensed as owners of this coach, 
and contended that as the entry was made in pur- 
suance of an act of parliament (a), it must be pre- 
sumed to be accurate, and was at any rate prima 
fade evidence. 

GiBBS, C.J. — This entry not being signed by 
the defendants, aiid nothing being shewn to con- 
nect them with it, I am of opinion that it is no 



(ii) 25 Geo.3. 0.51. § 50, 51. 



evi- 
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eviilence whatever, to prove them to be the owners ^^ '4- 

of the coach. It is clearly not evidence at com- stbothir 
mon law ; and no act of parliament is pointed out v. 

to me, to make it evidence of ownership. and Otherf. 

Plaintiff nonsuited. 

Copley^ Serjeant, and Campbell^ for the plaintiff. 

Fatfg'/wxw, Serjeant, smd Abbott^ for the defendant. 

[Artornics, Blandftrd and TiliuryJ] 



nV/^ Tinkler V. WaJpole, 14 East, 226. Flower v. Young, 
3 Compb. 240. 



CASES 



AROU£D AND DECIDED AT 



NISI PRIUS 

IN K. B. 

At the Sittings after Trinity Term, 
54 George III. 



FIRST SITTINGS AFTER TERM AT WESTMINSTER. 



1814. 

Thursday, 
June 30. 

A woman who 
has declared 
herselftobea 
feme sole, and 
as such has 
executed deeds 
and maintained 
actions, if ber^fslf 
sued as a feme 
sole, is not estop- 
ped from setting 
up the defence 
of coverture. 



Davenport v. Anna Maria Nelson, Widow. 
riOODS sold. Plea, coverture. 

Park^ for the plaintiff, undertook to prove, that at 
the time the debt was contracted, the defendant had 
declared she was a widow ; that she had executed 
deeds by this description, and that denominating 
herself a widow, she had sued out writs and car- 
ried on actions at law. He contended that by 
these declarations and acts she was estopped from 
giving evidence that she was then a feme covert. 
However, 

Lord 
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Lord Ellenboroug;^ held, that she was at liberty 18 14. 
to do so, and it was satisfactorilj proved that before Davenport 
the debt was contracted, she was married to a man v. 
who is still alive. Nelsoit. 

Plaintiff nonsuited. 
Fork and Gumey for the plaintiff. 
Garrow A. G. and Marryat for the defendant. 

[Attornies, Viticefit and Hulme.'] 



Vide Wilson t?. MitcheU, % Campb. 393. 



Baker, Widow, Executrix, &c. v. Tyrwhitt. Thursday, 

June 3a 

'J'HIS was an action to recover a debt due to the in .nactioo by 

testator. « executor, the 

residuary legatee 
is not rendered 

For the plaintiff, a witness was called, who upon * j^t^j^f^'th^ 
the voire dire appeared to be the residuary legatee. pi«ntiff,by re- 
To render him competent, a release was produced tothedebtsoughc 
which he had executed, releasing all his claim to havbgttiu m ' 
the debt in question. But, the point being j^th^^S" 
argued. ^"^ *® *^*^' 

® ' maynocbea 

charge upon tht 

Lord Ellenborough held, that he was still in- «"^«» 
competent If the plaintiff failed in the suit, 
although she would not be liable for costs to the 
opposite side^ she must pay costs to her own 

attorney. 



I 
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Baker 
Ttkwhitt, 
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attorney; These she would be entitled to be 
allowed out of the estate, the action being 
brought bondjide ; and thus, independently of the 
debt to be recovered, the residuum would be 
diminished. Therefore, after releasing all right 
to that debt, the witness has; still an interest to 
support the action, and could only be rendered 
competent to give evidence for the plaintiff, by 
releasing the residue altogether, or by the attor- 
ney releasing to the plaintiff the costs of the 
action. 

The witness was rejected. 



Park and Scarlett for the plaintiff. 

Garrow A. G. and Marry at for the defendant. 



[Attornies, Turner and (Mkaynt,"] 



Thursday, 
June 30. 



AlVES V. BUNBURY. 



I"fOTei*^^IId^'* ^fHISwasan action of debt on a. judgment of 
inciit,thejudg. the Court of King's Bench and Common 
!!tXuiaimust Pleas, iu the Island of St. Vincent. Flea, nil 

be authenticated j 1 . 
1^ Che seal of the aeoet. 
foreign Court; 
or evidence must 

be given that the xhc plaintiff offcrcd in evidence as the judg* 

Court has no * _ , . , . /Ji j 

aeai; and then the mcnt a document to wfiich- DO Seal was ailixed^ 

judgment may be 

MUblithtd bj prowig tbe lifnatiire of tlie Judge. 

1 1 lut 
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but which was signed by Mr. Smarts the Chief 
Justice of St. Vincent^ and was accompanied by 
a certificate under the private seal of Sir Charles 
Brisbane^ the governor of the island. The only 
witness examined stated, that he had lived twenty 
years in St. VincenfSj and that he had seen 
many documents transmitted from thence signed 
and certified in the same manner ; he had never 
seen any seal of the Court of King's Bench and 
Common Pleas there ; but he did not know that 
he had ever seen any judgment of that Court. 

Lord Ellenborough intimated an opinion that 
the judgment was not sufficiently authenticated 
by this evidence. He said it ought either to be 
proved under the seal of the Court, or distinct 
evidence should be given that the Court had no 
seal, and verified its judgments by the signature 
of the Chief Justice. 

Garrow A. G., for the plaintiff, contended that 
upon this evidence it ought to be presumed that 
the Court bad no seal, and that the signature of 
the Chief Justice was sufficient, particularly when 
accompained by the official certificate of the 
Governor. He offisred to prove that the Chief 
Justice of St. Vincenfs is not appointed under any 
charter or letters patent by the Crown, — from 
whence it miglit be inferred, that his Court has 
not a seal, as the courts in some of the other 
islands have whose constitution is different. 



tp 



1814. 



Alvbs 

BUNBURT. 



Lord 
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^8i4- Lord Ellenborough. — I do not think that 

Alves evidence will advance the plaintiff's case. Let him 
v. prove satisfactorily that this Court has no seal, 
BuKBURT. ^jjj jjj^j. |.jjg document he produces is authenti- 
cated in the manner that judgments of that Court 
usually are; and I will receive it as a judgment. 
But till the contrary is proved, I will presume 
that the Court has a seal, whatever may be the 
constitution of the colony. Suppose this pur- 
ported to be the judgment of a court sitting in 
the dominions of a foreign atate, I should make 
the same presumption, and require the same 
evidence. By the comitas gentium^ the courts of 
different countries will recognize and enforce the 
judgments of each other ; but these judgments 
are to be authenticated under the seals of the 
courts by which they are pronounced. Here we 
have no evidence whatever to shew that judg- 
ments of the Court of King's Bench and Common 
Pleas in the island of St. Vincent are merely 
signed by the Chief Justice ; for the only witness 
examined never saw a judgment of the Court 
before the one now put into his hands. 

Plaintiff nonsuited. 
Garrow A. G. and Andrews for the plaintiff. 
Scarlett and Campbell for the defendant. 

[Attcrnies, WlngJUU and Bntmeli.] 

Vide Henry v. Adey, 3 East; 221. Buchanan v, Rucker^ 
X Campb. 63. 



AFTER TRINITY TERM, 54 GEORGE UI. 31 



FIRST SITTINGS AFTER TERM IN LONDON. 



1814. 



Vertue and Another v. Jewei^l. 



Friday, 
July I. 



TROVER for 180 quarters of barley. a. wng indeht- 

•*• ed to B. on the 

babnce of ac- 

On the 30th of November 1813, this barley was Sutf«S 
shipped at Yarmouth ^hy Daniel Bloomy on board the 'f ^IJ^'^b "Jj^ 
sloop Dolphin^ of which the defendant was master, a^ consigns 
The bill of lading made the barley deliverable in iccoJt ofihu 
the port of London, to the order of the shipper, ^"iJTb"*"' 
and was indorsed by him to Burrows and Winn, ^^^"^.^^ 
corn-factors and corn-merchants in the city, uansitu, upon 
They received the bill of lading on the 4th of ^ivenibeforo"' 
December. — In the month of October preceding "^^-^^'^^y^jt 
J.W. Ayres, for their accommodation, had ac- *." "'h***' «<«- 

*^ ' ' signer to itop m 

cepted a bill for 350/., which was to become due transitu u not 
in nine days, and they owed him several hundred 1^ ^'^menf of 
pounds besides on another account. They had J^* |;^J^i;,'^^"« 
then, to the knowledi^e of Ayres, become much consideration to 

' o «7 ' • J ■ ^"^ person, 

embarrassed in their affairs, and unable to provide with notice of 
for the bill of exchange. They, therefore, for of uic col^°^^ 
the purpose of covering him, of their own accord ^^^^ 
proposed to indorse to him the bill of lading of the 
barley. They accordingly did so on the 6th of 
December^ and made out a regular sale note to 
him. On the same day, they stopped payment. 
Ayres immediately after indorsed the bill of 
lading, and Qiade out a similar sale note to the 

plaintiff. 
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181 4* plaintifls. The bill of exchange for 350/., which 

Vertue Burrows and tVinn had negotiated, he paid regu- 

and Another larly when it became due. The Dolphin arrived 

Jewell. ^'^ ^^ ^^^^ Thames on the 17th of December^ and 
the barley being then demanded by the plaintifls, 
the defendant refused to deliver it, having had an 
indemnity from Blootn^ the consignor. At the 
time it was shipped, and from thence, till the 
dorsement of the bill of lading by Burrows and 
Winn^ Bloom was indebted to Burrows and Winn^ 
upon the balance of accounts, including bills 
of exchange then uinning, which they ac- 
cepted for him to the amount of 590/I, being 
considerably more than the value of the barley, 
and it was on account of this balance that 
the barley was consigned to them. The bills so 
accepted were never paid by Burrows and Winni 
who became bankrupt in the end of December^ 
and were then indebted to Bloom above 2000/. 

Lord Ellenborough ruled, that under these 
circumstances Bloom had no right to stop in 
transitu. The barley being consigned to Burrows 
and Winn on account of the balance which then 
existed in their favour, the property vested in them 
absolutely. The transfer from them to Ayres would 
not have defeated the right to stop in transitu. 
If the consignee does indorse the bill of lading 
for a valuable consideration to a bondjide pur- 
chaser without notice, the right to stop in transitu 
is gone as against the indorsee, although it would 
have remained in force as against the consignee, 

had 
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had the bill of lading not been indorsed. But 1814, 
Ayres here had notice of the insolvency of Burrows y r t e * 
and Winn; and if against them there existed any and Another 
right to stop m transitu^ he could not claim the bar- "^^ 
ley. The circumstance, however, of Bloom being 
indebted to them on the balance of accounts di- 
vested him of all controul over the barley from 
the moment of the shipment. The nonpayment 
of the bills of exchange cannot be considered. 
The rights of tlie parties must depend upon the 
state of things when the bill of lading was signed 
and indorsed. 

Verdict for the plaintiffs. 

In the ensuing term the Court refused a rule to 
shew cause why the verdict should not be set 
aside, observing that under these circumstances 
Burrows and Winn were to be considered the 
purchasers of the goods for a valuable consider.^ 
ation. 

Garrow A. G. and Campbell for the plaintiffs. 
JPark and Gumey for the defendant. 

[Actornies, Oshmldatom and /f^ijiiwi.] 

Vide Hfulle «• Smith, i Bos. & Pul. 563. Kinloch v. Craig; 
jT^R. 119. 



Vol. IV. D 
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ADJOURNED SITTINGS AT WESTMINSTER. 



1614. 



S^ariiy, MiDDLETOM V, SaNDFORD. 

Julys. 

wh«re issue •» "pvEFr OH a replevin bond. The declaration 

joined on non est I J v 

factum, fomc Stated thc bond to have been executed jointly 

be given of the by the defendant, one James Bryant^ and one 

JlSJJ^^il'tteg WiUiam Watson. Pleas, first, that the bond was 
the d««<i.j^hH:h jjQ^ ^jjg jjgg^ Qf ^Yie defendant ; and, secondly, 

IS not to be pre- ' * , ^ ' 

turned from its that it had not been assigned by the sheriff. 

having been exe- *^ "^ 

cuted by a person 

tL**presMci of The attesting witness said he was unacquainted 
the ittestmg ^j^j^ ^^ defendant, but that a person, whom he 

witness, who was ' jr ' 

unacquainted had uot sceu bcforc or since, executed the bond 
''if abond be iu his prescucc, in the name of Thomas Sandford. 

declared upon as 
the joint bond of 

ihedefendant ^he plaintiff's couuscl contended that it must 

and two other ^ 

pertons, and the bc prcsumcd that this persou was Thomas Sand- 
that it'is not his fovd^ the defendant. But, 

deed, at the aial 
it is only neces- 

Mry to prove Dampier, J. held that somc cvideucc of iden- 

that the bond . - 1. . 1 ^ 

was executed by tity was ludispensably necessary. Even presum- 

*if in?n action iug that thc uamc of the person who executed this 

^;j;°^ '/;;"" bond was Thcmas Sandford, how did it appear 

-'rh^^'ofhhn *^** *^^^ ^^^ ^^^ Thomas Sandford sued in the 
and two others, prcscut actiou ? His Lofdship said he had had 

Siittbe^b^du occasion to know that great difficulty was often 

M^]^b!!Ld found in proving the identity of parties who had 

ofeachof tht executed Custom-bouse bonds ; but that some 

evidence 
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evidence for that purpose was always considered 
necessary. Middletok 

V. 

It was then shewn that the defendant had Sandford. 
acknowledged he was the person who had re- 
plevied; but no circumstance was adduced to 
shew the identity of the other two obligors. 

LaweSj for the defendant, thereupon insisted 
that a nonsuit should be directed. The meaning 
of the plea was, that the defendant had not exe- 
cuted the bond modo etformd^ that is to say, with 
the other two supposed obligors. The execution 
by each of them was therefore put in issue. In 
assumpsit, where one of several deft^ndants pleads 
the general issue, the plaintiff must prove a joint 
promise by all, and here a joint execution by all 
those alleged to be joint obligors was equally 
necessary. 

Dampier, J. What is the issue? Simply, that 
the writing obligatory mentioned in the decla- 
ration is not the deed of the defendant. The 
execution of the bond by the defendant is all 
that is denied, arid when that is establislied I 
think the issue must be found for the plaintiff. 

The bond being read, it appeared to be the 
several as well as the joint bond of the obligors ; 
upon which an objection was made that this 
was a fatal variance ; and Willeif v. Cawthornej 
I East^ 398. was relied upon, in which it was held 

D a that 



3« 
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1814. that a memorial under the annuity act of a bond, 

1, i o ^t^*^"& ''*^^ ■^' ^^^ ^' severally became bound, is 
V. not sufficient in law, if the bond be joint as well 
SAMDroBo. Q,^ several 

Dampieb, J. Whatever minuteness of descrip- 
tion may be required in a memorial under the 
annuity act, I think this bond is sufficiently 
described in the declaration. If the objection 
were well founded, in declaring separately against 
one obligor upon a joint and several bond, it 
would be necessary to allege it to be joint as well 
as several, which is contrary to the established 
practice of pleading. 

The angnment The assignment appeared to have been written 
b^db^^r^rson and signed not by the sheriff or undersheriff, but 
•hcrir«"Jffice, * person accustomed to act in the sheriff's office 
under the leai jjj tjjg name of the Sheriff, and was under the se^d 

of the office, it , 1 1 1 /v» • • i • 

tuflScictit. of the office. -—This was held sufficient evidence of 



the assignment 



Verdict for the plaintiff. 



Toddy and /• Parke for the plaintiff. 
Laxves for the defendant. 



[AttoroieSf Fishtr and StundarJ,] 



Brandon 
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1814. 

Brandon v. Hibbeet. Saturday, 

July 2. 

"yHIS was an action for money had and received An action can- 
to recover the sum of 10/. ed't^r^"^"" 

back money 
deposited with • 

On the 2Qth of September last, the plaintiff s^*^«»>o*^«' 

• . . •Tt 1 • 1 . 1 .11. up n a wager, 

being in company with his butcher, the latter after the wa^er 
observed he must raise the price of meat from mLtd^^i^' 
gid. to lo^d. a pound. The plaintiff then offered ^**«p^»«^* 
a wager of 10/. to 5/. that one Francis would 
serve him with meat for three mouths from that 
day at g^d. ^ pound. The wager was accepted, 
and it was agreed between the parties that the 
money should be immediately paid into the hands 
of the defendant, who happened to be present, 
and that the question should be left to his 
decision. The defendant decided that the plain- 
tiff had lost, and refused to pay him back 
his lo/. 

DANPlSfi, J. held that under these circum- 
stances the action could not be maintained, and 
directed a 

Nonsuit* 

Gamm A. G. and Reader for the plaintiff. 

Park for the defendant. 

[Attomiet, FUUtr and fFellingbsm.'] 



Vide Bland v. CoBett, post. 

D 3 DOWDEN 
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Saturday, DOWDEN V. FOWLE, EsQ. 

July a. 

la an action "^HIS WES an actioH Bgainst the sheriff of Wilt- 
shrrifffor\ sJiivey foF a falsc return to a writ of fi^fa. ; 

^offi*7i**'* ^"^ ^^ question was, whether a commission of 
where the de- bankrupt sued out accainst one MatcJiam. the party 

fence rest* upon ^ ^r^i • ^' 

the validity of a whose gooQS Were to be taken m execution, was 

commission of i « « 

bankruptcy, if it VallQ. 
appears that the 
assignees are the 

real parties, a This depended chiefly upon the sufficiency of 

declaration by . . * . -i • • i i ^-> i r 

one of them who the petitioning Creditor s debt. On the part oi 
ti^ing^?ed^tor, the defendant, evidence was given that when the 
"uen*tl'"t^^he ^^^ ^^ bankruptcy was committed, and down to the 

suing out of tiie time when the commission was sued out, the bank- 
commission, that ^-^^ - "i»x 1_ 1 c 

the bankrupt rupt oweo the petitioning creditor a balance or 

did iMK owe him aX^ ^ i 

ICO/, u admis- niorc than i ooL 

sible evidence 

on the part of i i • • /*» -i i 

the piamtifT. In auswcF, the plaintiff proposed to prove that 

subsequently to the suing out of the commission, 

there had been a settlement of accounts between 

the bankrupt and the petitioning creditor, and 

that the latter then acknowledged that the 

balance due to him at the time of the act of 

bankruptcy, and subsequently, did not exceed the 

sum of 8/. It was suggested that the assignees 

(of. whom the petitioning creditor was one) had 

indemnified the sheriff; but there was no direct 

proof of that fact. However, it appeared that the 

instructions for the defence had come from the 

assignees. 

• • 

Marryat^ 
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Marryat^ for tlie defendant, contended that no^ 
thing which the petitioning creditor had done or 
said subsequently to the commission could be evi- 
dence against the sheriff. The roost injurious 
consequences to third persons would follow if the 
petitioning creditor could upset the commission 
by a simple declaration made after he had sworn 
to the existence of the debt. Nothing said by 
the bankrupt subsequently to the commission is 
evidence to support the petitioning creditor's debt, 
and nothing subsequently said by the petitioning 
creditor can be received to impeach it. 



39 



1814. 



DowDEjr 
Fqwle. 



Dampier, J. The assignees appearing to be 
the real parties to this action, I think the subse* 
quent declaration of the petitioning creditor is 
receivable. Although he once swore to the ex- 
istence of a debt of 100/., upon a farther investi- 
gation of the accounts he might have found he 
was mistaken. Unfortunately, commissions are 
often found invalid upon mistakes of this nature. 

The evidence was received but did not come 
up to what was expected^ and the plaintiff was 

Nonsuited. 
Garrorv A. G. and Gaselee for the plaintiff. 
Marryat and A. Moore for the defendant. 

[Attornies, Duneomk and £mUj,'] 



D4 



Down 
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Down v. Fhomont. 
_, , T'HIS was an action against a common carrier 

The u«ual no« JL , *^ 

ticegircnby for the loss of a package delivered to him for 

carriers exempts .« z»i' '-iti* i* 

them from the^ tlie purposc 01 being camed by his waggon trom 
IS^""' London to Glastonbury. 

above the value 

%^Zln^6i " The package consisted of a hamper-basket, 
S'^diw!^^'^ the dimensions of which were about 12 by 1 8 
that they are inchcs, Containing raw materials for the making 

aboYc that value. « ^- i -■ . 

01 36 beaver hats, value 22L 

The defence rested upon the effect of a notice 
in the following form, stuck up in the office where 
the business of the office is transacted : 

** Take notice. That the proprietors of the public 
carriages who transact their business at this office 
will not be answerable for any package containing 
Cai^h, bank notes, bills, jewels, plate, or watches^ 
however small the value may be, nor for any 
package of more than 5/. value, if lost or damaged, 
unless the same is specified when delivered into 
this office/' 

There was ho specification of the value of the 
package in question; but it was contended on 
the authority of Beck v. Evdns^^ 16 Eastj 244* 
3 Campb. 267. that this under the circum- 
stances was unnecessary, and that the notice 

therefore 



^. 
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therefore did not protect the defendant from bis 1814. 
common law responsibility. j.^ 

V, 

Lord Ellexborough. I do not think the case Fromokt, 
cited governs the present. There, the carrier 
knowing that the article intrusted to him was a 
cask of brandy, necessrarily knew that it was above 
the value of 5/. But here, what was there to in- 
dicate to the defendant the contents or value of 
this package ? It might have contained cash, bank 
notes, plate, or watches, to the amount of 1000/., 
or it might have been filled with coarse materials 
not worth 405. It therefore appears to me to be a 
package within the meaning of the notice. I am 
very soriy for the convenience of trade, that car. 
riers have been allowed to limit their common law 
responsibility, and some legislative measure upon 
the subject will soon become necessary. But I 
feel myself bound by the decisions, that such no- 
tices, in cases where they apply, constitute a special 
contract between the parties. 

Plaintiff nonsuited. 

Park and E. Lazces for the plaintiff. 

Garrow A. G. and Topping for the defendant. 

[Attorniet, fTUteaigr and Huni.] 

<— i— ^»^i*— ■ ■ ■ I. ■ t 

Vide Wilson t?. Freeman, 3 Campb. 527. 



Mortimer 
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1814. Mortimer v. Salkeld. 

S^^p/cJ^^^ £)EBT on bond in the penal sum of 4000/. Pleas, 
" °k ilb?*" *^* ^®'* ^^^^ est factum ; adly, onerari non^ because 
acts. after the making and passing of a certain act of par-* 

liamenty made and passed in the 49th year of the 
reign of His present Majesty, entitled, ^' An act 
for granting to His Majesty a sum of money to be 
raised by lotteries/' to wit, on the 7th day of 
Febniary^ in the year of our Lord 1810, at West-^ 
minster aforesaid, a certain illegal and corrupt 
contract was made by and between plaintiff and 
defendant, in the nature of a wager relating to 
the then future value of certain public securities ; 
that is to say, the tickets composing a public 
lottery, which was then about to be drawn in 
pursuance of the directions and provisions of 
the said act ; such value to be determined 
according to the produce of the whole of the 
tickets composing the said lottery, to the con- 
tractors with government for the same, and by 
which said illegal and corrupt contract it was then 
and there, against the form of the statute, in such 
case made and provided, agreed by and between 
< plaintiff and defendant; that in case the whole of 
the tickets composing the said lottery should pro* 
duce to such contractors more than at and after the 
rate of 335. upon each and every ticket, plaintiff 
should pay to defendant the proportionate amount 

of 
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of the produce to such contractors of divers, that 1814. 
is to say, 500 tickets in and parcel of the said Mortimer 
lottery, clear of the prime cost thereof, and all «. 
expences over and above the sum of 335. for each Sajlkeld. 
and every of the tickets in the said lottery ; but in 
case the whole of the tickets composing the said 
lottery should not produce to the said contrac- 
tors so much money, as at and after the rate of 
33^. upon each and every ticket, defendant should 
pay to plaintiff so much money as the propor- 
tion of 500 tickets therein should produce to the 
said contractors, clear of the prime cost and 
all expences, less than at and after the rate of 33^. 
upon each and every ticket in the said lottery : 
that on the 14th of February^ in the year last 
aforesaid, at Westminster aforesaid, the said lottery 
was drawn, and that the whole of the tickets 
composing the said lottery produced to the said 
contractors, clear of the prime cost, and all ex- 
pences, less than at and after the rate of 33^. ; 
that is to say, the sum of i/. 'js. yi. upon each and 
every ticket composing the said lottery, and no 
more, by reason whereof defendant, upon the said 
illegal and corrupt contract, in the nature of a 
wager as aforesaid, then and there lost to plain- 
tiff the sum of 143/, 155. of lawful money, &c. : 
that the said loss having been ascertained between 
defendant and plaintiff, it was on the 3d of May, 
in the year last aforesaid, further corruptly and 
unlawfully agreed by and between plaintiff and 
defendant, that for securing the payment of the 
said sum of money so lost as aforesaid, together 

with 
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1814. with divers other sums of money which plaintiff 
then and there claimed and alleged to be due and 
o. owing to him from defendant ; defendant should 
8AXrKxzj>, make, seal, and as his act and deed deliver to plain- 
tiff the said writing in the said declaration mention-^ 
ed, with the said condition thereunder written ; and 
that in pursuance of such last mentioned corrupt 
and unlawful agreement, defendant on the said 
3d day of May J at Westminster aforesaid, made, 
sealed, and as his act and deed delivered the said 
writing in the said declaration mentioned; and 
plaintiff then and there corruptly and illegally 
received the said writing, with the said condition 
thereunder written, of and from defendant, in 
pursuance of the said corrupt and unlawful agree- 
ment,- and for the consideration and purpose 
afore^said, whereby the said writing was and is 
wholly void in law ; and this defendant is ready to 
verify, wherefore he prays judgment, &c. 

There were several other special pleas of the 
same description. Replication, pr. non. because 
the said writing obligatory in the said declaration 
sued, was made by defendant, for a good and 
legal consideration, and not in pursuance of or 
upon the said illegal and corrupt contracts, or for 
the purposes in those pleas respectively mentioned, 
modo etforma^ &c. 

The execution of the bond being proved, the 

defendant's counsel proposed to give evidence 

in support of the special pleas« But 

Lord 
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Lord Ellenborouoh expressed a strong opinion 18 14. 

that they were bad in point of law, for which V, ^ 'J 
- , , , *^ . , , Mortimer 

reason there could be no use m trying whether v. 
they had any foundation in fact. Salkelp. 

Garrow A.G.J for the defendant, contended, 
that lottery tickets were ** public securities" 
within the meaning of the stock-jobbing act, 
7 Geo. 2. c. 8. s. I., and therefore that " all 
wagers, and contracts io the nature of wagers, 
relating to the price or value of such securities, 
are null and void to all intents and purposes 
whatsoever." 

Lord Ellenborouoh having referred to the 
statute, continued clearly of opinion, that a wager 
respecting the profits to be made by the con- 
tractors for the lottery could not be brought within 
its provisions. 

The plaintiff had a verdict, which was acqui- 
esced in. 

Park and L(fwes for the plaintiff. 

Xj arrow A. G. and Marry at for the defend- 
ant« 



Sugars 
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1814. 

Taesday, 

July 5. 

Upon a con- 
vicrion before 
magistrates for a 
breach of the 
excise laws, a 
warrant to levy 
the penalties is 
directed to an 
excise officer, 
who, by way of 
indulgence to 
the party, tikes 
from him a pro. 
missory note at 
two months for 
the amount, 
without previous 
authority from 
hb superiors : 
Held, that the 
promissory note 
so given was a 
valid security. 



Sugars *o. Brink worth. 

'T'HIS was an action against the maker of a 
promissory note for 340/. payable to the plain- 
tiff two months after date. 

The defendant having been convicted before 
magistrates of penalties for running salt, to the 
amount of 340/., one-half of which went to the 
informer, and the other half to the crown, a 
warrant was directed to the plaintiff, a supervisor 
of excise, to levy the money on the defendant's 
goods. The defendant thereupon gave th^ 
plaintiff the promissory note in question. The 
plaintiff had no previous authority for taking it ; 
but his conduct was afterwards approved of by 
his superiors. 

Scarlett^ for the defendant, contended, that 
as between these parties, there was no legal 
consideration for the note. The plaintiff was 
a^mere stranger; and it was his duty to have 
levied the penalties instead of taking any security. 
Great abuses might follow if such a proceeding 
were to be sanctioned. 

Lord Ellenborough. If there were any rea- 
son to think the law had been abused bv the 
plaintiff, he would not be allowed to enforce pay. 

15 ment 



; 
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ment of the security which he took for the sum 
to be levied. But he appears to have acted with 
perfect good faith ; and the defendant, instead 
of being the subject c^f extortion or violence, 
had a benefit conferred upon him. He gave the 
promissory note at two months in redemption of 
his goods, which were liable to be instantly sold 
for what they might fetch. This surely was 
sufficient consideration. I do not think any pre- 
vious consent by the commissioners of excise, 
or the magistrates, was necessary to the arrange- 
ment. I will look to such a transaction with 
extreme jealousy ; but the party to whom in- 
dulgence has been laudably extended is not to 
evade his engagements by attempting to criminate 
his benefactor. 
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Sugars ' 

V. 

Brink- 
worth. 



The plaintiff took a verdict for 240/., the sum 
to which the penalties had been mitigated. ' 

• 

The Attorney General^ Park^ and TValton^ for 
the plaintiff. 

Scarlett for the defendant. 

[Attornies, Mayo-w and PooU.] 

WIMMI ■.■■■■ I ■ i-.l ■■■.. ■■ ■■■■ 

Vide PilkiDgton v. Green, 2 Bos. & Pul. 151 
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Saturday, ReX V. DaVIS. 

July ^ 

A person who 'T'HIS was an indictment on 49 Geo. 3. c. 12^. 

while regularly -M, ,, ... , , ^ 

licensed as a *. 35* tov Tcceiving pFizc money under orders 

ceWedTrder? ' ^^"^ scamen, without being duly licensed ft>r that 

for prixe money purpoSC. 

from teamen, u *" *- 

not guilty of au ■ ^ . .. 

offence within at i* xi ^ /• a1_ 

49Geo.3.c.ia3. A Iicence from the treasurer of the navy was 
Jiiiing^payment g^an^d to the defendant on the 6th of Jpril 
Ster hTs SlSJS'c ^^^^9 which expired the 6th of April 1813, and 
has expired. was not lenewcd. In the year 1812 several 

seamen granted orders to the defendant to receive 
prize money due to them for the capture of 
the Isle of Bourbon. Money was advanced by 
him upon them at the time, and they were after- 
wards lodged as a security with one Probert. 
On the 28th of September 1813, the defendant 
received payment of these orders, being then 
unlicensed. 

The Attorney-General insisted that this offence 
came within the express words and meaning 
of the statute. But 

Lord Ellenborough said, I think this case 
does not come within the act. That was made 
to prevent unlicensed persons taking an authority 
to receive wages and prize money due to seamen 
and marines. The clause in question recites 
that ^^ it had frequently happened that frauds 

8 hafl 
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had been practised upon petty officers, &c. by 1814. 
persons of bad character who had been authorized 
by them to receive wages, &c. to which they 
were entitled." But the defendant bore the 
character of a licensed agent at the time the 
orders were given to him. Therefore, I cannot 
think he was guilty of the offence meant to be 
created, by receiving payment of them when 
his licence had expired. Where such orders 
have been granted to a person regularly invested 
with the character of a licensed prize agent, who 
hondjide advances money upon them, it could 
not be intended that they should become 
nullities by the expiration of the licence, and that 
receiving payment of them afterwards should be 
an indictable offence. 

Not guilty. 

Garrmo A. G., Parh^ Jervis^ and Peake^ for the 
prosecution. 

The defendant had no counsel. 
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^uraday, MoxoN and Others v. Pulling and Others. 

l^^bm'cJT^^^ was an action agaiqst the defendants 1 
exchange, ac- indoFsers of a bill of exchange for 500/. dran 

cepced by him ,^,-., , ,1 r- j 

fortheaccom. by P. MocdoKgalf payable to his own order, a 
^S!JS^A,fo cepted by Halle t and Co. 

indorse another 
bill in lieu of 

thit, which was The plaintifis were holders of another bill f 

to bt drawn by * jiijr»j 

D. upon £. and the sanie amount, accepted by the aerenaanl 
dtnvatdhyc. Qq ^j^g j^tjj oi July 1813, being called upon 

Sr^V^" p^y ^'> *^^y ^^*^ ^^^y ^^^ ^^"^ ^'^^^ ^^^^ ^^ ^^ ^ 

upon E. and Jlfoy, whp had promised to provide them wi 
u^loraedbyB^ funds to meet it, and they should call upon hi 
u^theformt" to comply with his engagement. The plaintif 
SSwTat^the agent then saw May^ who proposed that thi 
wit of A. against should takc the acceptance of Hallet and Co. 
stituted bui, the payment. This was agreed to, on condition th 
dl^* from ^'*" the defendants indorsed it, and May promise 
iStolem^^ to procurc their indorsement. Tlie propose 
forgery. arrangement was then mentioned by the agent 

the defendants, who agreed to it, and one of the 
said he would go and indorse the bill. On 2; 
July the plaintiffs received from May the bill 
question, purporting to be indorsed by the d 
fendants, and the next day the former bill w 
delivered up to him. The indorsement was n* 

I tl 
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the handwriting of the defendants, hut tucned out 1814. 
to be a forgeiy. . ' Moxok * 

• and Others 

It was nevertheless contetided that they were p ^' . 
liable as indorsers, on the ground that the indorse- and Othen* 
ment under these circumstances must be taken to 
have been made with their authority. 

Lord Ellenborouo^* — You cannot establish 
any agency to indorse the bill. When the promise 
was given, the bill does not appear to have existed, 
and all was in fieri. The defendants might have 
repented, and refused to indorse. They may be 
liable for a breach of promise ; but they cannot 
be sued as indorsers of the bill. 

Plaintiff nonsuited* 

' Fork and Bkhardson for the plaintifis/ 

Garrcw A. G. and F. Pollock for the defendants. 

[Attornies, Ifel^ and fFiUi,] 



Vide Jenys v, Fawler, Str. 946. Price v. Heale^ Burr. 1354. 
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1814. Greenway and others v. Hindley, (sued with 
^ GRE6ORIE9 outlawed in the suit.) 

A proniMto HTHIS was an action by the indorsees against the 
of^eidu^ drawers of the following bill of exchange : 

made after it is 
due,be?ideiic« 

to suppoR the « CharkstorcTij South Carolina^ 

aUegatioiis in tlw •#% ^ n 

dedantion of a DCC.O. l8ll. 

fo 5^,""' " Sixty days after sight of this third bill of 

rf^rSS^B^* " exchange, (first, second, and fourth of the same 

ticetothede- « tcuor and date unpaid,) pay Mr. Jbft Wraggj 

^' "in London^ or order, the sum of £ 700 ster- 



" ling, for value received. 
" Messrs. James Hamilton 7 

'." 5 



«* and Co. Glasgow. 



The declaration, after stating the drawing and 
indorsing of the bill, alleged, that " the said 
'^ Messrs. Jinnes Hamilton and Co. did not nor 
** would, within sixty days after sight of the 
" said bill, or at any time before or after, pay the 
" said .sum of money in the said bill specified, or 
*' any part thereof, or the said first, second, or 
" fourth of the same tenor and date ; although 
sixty days after sight, to wit, on the ist day of 
May 181 1, at 4rc. aforesaid, the said Messrs. 
" James Hamilton and Co. were duly called upon 
and requested to pay the same according to the 
usage and custom of merchants, and according 
" to the tenor and effect of the said bill, and the 

" said 



cc 
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*^ said indorsement so made thereon as aforesaid ; 

^^ but that the said Messrs. James Hamilton and ^ 

" Co. did not nor would then, or at any other and Others 

" time, pay the same, or any part thereof, but ^^ 

^^ wholly refused and neglected so to do, and 

^* the said bill was then and there duly protested 

** for non-payment thereof." 

A witness stated, that on the 33d of Jiu/y, 18 13, 
the defendant Hindley called at the plaintiff's 
counting-house in Manchester^ saying he had come 
to arrange the payment of a bill for £ 700 drawn 
upon a house B,t Glasgow; the bill declared upon was 
then shewn to him ; he said ^^ it was regular ; it 
** was due from him and his partner ; and he was 
*^ come to make an arrangement for payment of 
^ the bill, with interest from the time it became 
" due." The plaintifis here rested their case. 

Littledale^ for the defendant, contended that 
this evidence did not support the averments 
in the declaration, framed as they were, respecting 
the dishonour of the bill, and the protest. But 

Lord Ellenborouoh considered that the de- 
fendant's acknowledgment was a sufficient found- 
ation from which the jury might infer the facts 
stated in the declaration, which appeared very 
properly framed to meet a case of this sort ; 
and 

The plainti£& had a verdict. 
E 3 Garrow^ 
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liii- GamM A. G.j Scarlett^ and CampbeU^ 

indVhberi 

„ ^* Litfiedaie for the defendant. 

[Attomiei, Htird uid L§w$J] 
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Vide Lundie v> Robertson, 7 East, 231. Potter v. Rayworth, 
13 East, 417. Gibbon v. Coggon, 2 Campb. i88« 



Magalhaens v. Busher. 



T'HIS was a similar action to that of Sanderson v. 

Busher^ tried before Gibbs^ C. J. at the C. P. 

Sittings after last Easter term (a), for breach of 

an 



In an action 

against the ovvnet 

of a ship for 

br»-4ch of an 

undertaking to 

fail with convoy, 

it is a sufficient 

defence 

receiving them the matter luving tnide tvery practieaUe exertion to join the convoy with which he 

ought to have sailed^ but without ASeot, proceeded 00 las voyag« without convoy. 



to shew that the shi^ waa delaved ia taking on board the plaintiff's goods, and that after 
g them the master having made every practieaUe 



(a) Sanderson and others v. Bushir* C. P. Sittings after 

E. T.I 814. 



This was an action against 
tha defendant as owner of a 
ship called the Jane, for breach 
of a promise to sail with con- 
Toy on a voyage from Oporko 
to London, whereby the plain- 



A blU of lading 

signed hy the 

capuin, statmg 

the diip to be 

bound to the 

port of destina- 

with convoy, 

amounts to an 

undertaking 

binding on the owner, that the ship shnll sail with convoy. 

Where there b aa undertaking to tui with amoy, it is doc a fufficient eicuie that the ship was 
pcerintfid ftam janm% the coovoj by the state of the weather* 



tiA, who had insured 100 pipes 
of wine on board her for that 
voyage, had lost a return of 
premium to which they would 
otherwise have been entitled. 
The Jane being at Oporto 
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m undertaking contained in a bill of lading to 
sail from the river Dauro to London with convojr^ 
whereby the plaintiff had lost a return of premium. 

The 



1814. 




as a general ship, the plaintifi' 
agenls slipped on board of Irer 
100 pipes of wine, for which 
tibe master signed a bill of 
lading in the following form, 
dated 29th October 1812 : 

*^ Shipped, &c* in and upon 
the good ship called the Jane^ 
whereof is master, Sec, and now 
riding at anchor in the river 
Douro, and by God's grace 
bound for London with convoy, 
to saj 100 pipes, &c« and are 
to be delivered, &c. all and 
every tbe dangers, Sec. unto 
CHder or to assigns, &c,** 

GMs C. J. clearly held, that 
this bill of lading signed by the 
captain amounted to an abso- 
lute undertaking, by which the 
defendant as owner was bound, 
that the ship should sail with 
convoy. His Lordship men- 
tioned that in Renquist v. DU- 
cheU (d), there was not, as had 
been supposed, an express war- 
ranty that the ship should sail 
with convoy, the broker having 



merely inserted a clause in the 
advertisement pnrportmg that 
the ship would sail with caa^ 
voy, md that Lord Ket^^n 
nevertheless held the owners 
liable, although there was no 
evidence of their having autho- 
rized or assented to the inser- 
tion of this clause, {b) 

The first convoy from Oporia 
to London was appointed to 
sail on the 4th of NcfoenAer. 
Early in the morning oi that 
day, most of the fleet dropped 
down the river and joined die 
ship of war lying off the bar. 
The Jane did not leave her 
moorings till mid-dir^. If th« 
wind had continued as it then 
was, she would have come up 
with the convoy without difi- 
culty, but it became quita 
calm, and when she had cross- 
ed the bar, she fbund a heavy 
sea setting i» upon the shores 
which drove her considendl^ 
to the southward. She made 
every practicable exertion ta 



(«) 3 Etp. 54. Abbot on Shipp. iflj. 

(h) Where a ship U advertiied to sail with coavoy, but the bill of bdiag con* 
tibi no such stipulation, it seems still undetennined whether sailing with convoy 
it mj ptft of the contnct. See Snell v. Marryit, Abbott, 644. 

E 4 get 
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The ship and the voyage were the same as iq 
the former case ; but it was now proved that it 
was from the default of the present plaintiff that 
the ship had not been able to sail with convoy. 
He had agreed to load 100 pipes on the Jane. 
In the morning of the 4th of November^ the day 
appointed for the sailing of the convoy, she had 
completed her cargo, and was ready for sea, 
except that a number of pipes of the plaintiff's 
wine had not been put on board. The captain 



get up to the commodore in 
the nighty but could not. In 
the morning she found that the 
fleet had sailed. She followed, 
and without overtaking it, ar- 
rived safe. 

It was contended that under 
these circimistances the de- 
fendant was not liable, as the 
Mp had been prevented from 
joining convoy by the accidents 
of navigation, which must be 
taken to be an exception to 
the whole of his undertaking. 

Gibbi C. J. I think you are 
bound to shew that the ship 
sailed with convoy so as to 
entitle the plaintifi to their 
return of premium. That, and 
Bothing short of that, wiU be a 



defence. If the circumstances 
were such that the ship in 
point of law must be taken to 
have sailed with convoy, al- 
though she was not able to 
obtain sailing instructions (a), 
the action cannot be main- 
tained. But if she is allowed 
to have sailed without convoy, 
the calm and the current are 
no excuse, (b) 

It was admitted that she 
could not be said to have sailed 
with convoy ; and the plaintifi 
had a verdict. 

Best Serjt. and «/• Warren 
for the plainti£&. 

Vaugkan Serjt. and Campbell 
for the defendants. 



(a) Victorii v. Cleave, 2 Str. 125a 

{h) ndt Brecknock Canal Navigation v. Prichard, 6 T. R. 750. 



14 



remoD- 
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remonstrated repeatedly with the plaiDtifPs agents 
upon the delay, but was not able to get. the last 
parcel alongside till mid-day. The other ships 
belonging to the convoy had before dropped 
down the river. He immediately followed them, 
and from that time used every effort to join the 
commodore. Had the wind continued, he would 
have succeeded, but it fell calm, and all his 
endeavours failed in the manner before de- 
scribed. 



57 
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Garrow A. G., for the plaintiff, nevertheless 
contended, that he was entitled to recover, as 
the defendant had entered into an absolute en- 
gagement to sail with convoy ; and if the ship 
was prevented from sailing with that of the 4th 
o{ November J she might have waited for the next. 
The plaintiff might be liable to a cross action for 
delaying the ship, but was now entitled to recover 
the^ amount of the premium he had lost by the 
defendant's breach of contract. 

Lord Ellenborough. I am of opinion that 
if the captain did all he could to join tRe convoy, 
vhich sailed on the 4th ofNovember^ and that was 
rendered impracticable by the default of the plain- 
tiff or his agent, this action cannot be maintained. 

The jury found for the defendant. 



Garrow 
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Garroiv A. G^ Park^ and Tadify^ for tlM 
plaintiff 

Satrktt and Campbell for tbe defendant. 

[Attornies, Kaye ud £lmmt,] 



Siturday, 
July aj. 



Tht validity of 
an execution 
under zfi.fm, 
cannot be im- 
peached at niii 
prius on the 
ground that the 
judgment ought 
to have been 
revived by scirt 
facias^ or that 
there was an 
irregularity in 
the return of the 
writ. 



Habberton and Another, Assignees of Greaves, 
a Bankrupt, t;. Wakefield. 

]U[ONEY had and received to recover the pro- 
ceeds of goods of the bankrupt sold under an 
Execution at the suit of the defendant after an 
act of bankruptcy. 

Wakefield had obtained his judgment in Easter 
term 1806. Without any set. fa. he afterwards 
sned out a jf?. fa. tested 17th Jime^ 52 Geo. y 
returnable Monday next after the morrow of the 
Ascension. This writ was delivered to the sheriff 
on the 24th oi January 1813. On the 26th of 
the same month the goods were seized, and a man 
continued in possession till they were sold. An 
act of bankruptcy was committed on the 30th, 
and the commission issued a few days after. 

Garrow A. G., for the plaintiifi, insisted that 
the execution could not be supported : ist, 
because the defendant was not justified in suipg 

out 
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out the writ, without having previously revived 1814. 
the judgment by scire facias ; and, adly, because ^ ^ ^ ~' 
a writ tested the 17th JunCy 52 Geo. 3. (which was ton 
the last day of IVimty term 1802,) and returnable ^^ Another 
Monday next after the morrow of the Ascension, Wam^ 
(which must necessarily be taken to be the last ?xsi'i>< 
return of Easter term in the following year,) was 
a nullity. 

Lord Ellbnborouoh.-«-I will not here try a 
question of practice. There is no statute im- 
posing the necessity of reviving a judgment by 
scire facias before taking out execution ; and the 
writ, though it may be irregular on account of 
the distance of time between the teste and 
return, certainly is not absolutely void. You 
should have applied to the Court to set aside the 
proceedings. At you have not, I must here 
consider the execution to be valid ; and as the 
goods were seized before the act of bankruptcy, 
the action cannot be maintained. 

Nonsuit* 
Garrom A. G. and Scarlett for the plainti£&. 

Park^ Topping^ and Marryat^ for the defend- 
ant» 
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Thursday, 
Nov. 3. . 

Imurance 
broken wlui 
have effected a 
policy without 
aoUce that it it 
not on account 
of the person 
from whom they 
recdve the 
order, have a 
lien upon it for 
their general 
balance due from 
him, and liave a 
right to apply to 
the uissfaierion 
of that balance 
ttMoey received 
upon the policy 
as well after as 
before notice 
that it belongs 
to a third per- 
son ; but i they 
pay the overplus 
received after 
such notice to 
the agent, the 
amount may still 
be recovered 
from them in an 
action for money 
had and received 
by the prindpaL 



Before Michaelmas Term^ 

S5 Geo. III. 

Mann v. FoRaESTER and Another. 

]yj[ONEY had and received. 

In June 1 8 1 o, the plaintiff carrying on business 
as a merchant at Rostock^ ordered White and Lub- 
bem^ merchants in London^ who afterwards be« 
came bankrupt, to send him a cargo of colonial 
produce on his separate account. They did so, 
and employed the defendants, their insurance 
brokers, to effect a policy on the cargo, without 
mentioning to whom it belonged. The defendants 
effected the policy accordingly, and debited White 
and Lubbem with the premiums. A loss hap- 
pened. The policy was allowed to remain in the 
defendants' hands, and before they had notice of 
the plaintiff's interest, they had received 650/. 
from the underwriters, and they received 200/. 
afterwards. When they had the notice, they were 
creditors of White and Lubbem to the amount of 
167/. This sum they deducted from the 200/. 
subsequently received, and the balance of 33/. 
they paid over to White and Lubberu's assignees. 



It 
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It was allowed that the plaintiff could not re- iSi4« 
cover any part of the money received by the de- Mann 
fendants before the notice; but it was insisted v. 
that he was entitled to the full sum of 200/. re- a^d^Anotf^^^^ 
ceived afterwards ; — while the defendants con- 
tended that the action could not be maintained, 
as there was no privity between them and the 
plaintiff, they having had no notice of his interest 
when they effected the policy, and under these 
circumstances they had a right to adjust the ac- 
count with the assignees of White and Lubberrij 
by whom they had been employed. 

Lord Ellenborough. — The defendants having 
had no notice that this policy was not for White 
and Ltcbbenij they had a lien upon it for their 
general balance. They must be supposed to have 
made advances on the credit of the policy, which ^ 
was allowed to remain in their hands. Therefore, 
they had a right to satisfy their general balance 
from the money received under the policy, whe-* 
ther before or after the notice communicated to 
them of the plaintiff's interest. But after that 
notice, I think the excess beyond the satisfaction 
of their balance, was money had and received by 
them to the plaintiff's use. It appears to me 
therefore that the plaintiff is entitled to a 

Verdict for 33^ 



Park 
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>8h- Park and Marry at for the plaintiff. 

^** Garrow A. G. and Gaselee for the defendant 

FeRRMTKE 

and Another. [CrtwdSmnd CV^^'m-] 

Vide Maans v, Hendenon, i East, 33$. Snook v. Da?idfon, 
a Campb. 218. Lanyon v. Blanchard, lb. 597. 



Xhunday, WaRWICK V. ScOTT. 

Nov. 3. 

Where there if HrHIS was an action on a policy of insurance, 
Li^f wsw-* subscribed by the members of an insurance 
ance, that the ^Jub called " The Bfitish Association/' on the 

ship shall m»-._^ ^ t-*«. #« 

with convoy, ship PomonOj from 1 sth February 18 13 to 15th 
without convoy Febnutn/ 1814. 

fixmi her loading 
port to the place 

of rendeavous Qu thc ba*ck of the policy were a number of 
the voyage ; ai. rulcs and regulations, which were declared to 
J^Sy for*lihipt govern all insurances by the club. Amongst these 
MtbwVtw^ ^^^ *^^ following, — upon the construction of 
the loading taort whicb thc prcscnt case turned : 

and place of 
rendezvous. 

XIX. That during war between this country and 
America^ ships will not be insured against enemy 
risk, when sailing to or from the West Indies^ 
South America^ or any of the British settlements 
in North America j across the Atlantic ^ or to or 
from any island in the Atlafitic, or in the MecU^ 
terranean SeaSy unless they sail with convoy, but 
not to be liable to the capture of other ships whilst 

so 
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so uninsured. But ships to be allowed to sail 
from their loading-port direct to a place of ren- 
dezvous to join convoy, on condition that in case 
of capture, so sailing, a deduction of 15/. per 
cent, be made from the sum insured, or the loss 
sustained. 
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Warwick 

V. 

Scott. 



On the 26th oi March 18 13, the Pomona sailed 
from the river Thames^ bound for Malta. It 
was the intention of the captain to have run direct 
without convoy to Portsmouth^ and there to have 
joined convoy, that being the place of rendezvous 
for Mediterranean convoys ; but when he reached 
the DownSj the wind was adverse, and he was 
obliged to come to an anchor. Soon after, three 
of his men were pressed, and he went ashore to 
try to get them released. While so employed, the 
wind came round, and a king's lugger called the 
Speculator^ lying in the Downs for the purpose of 
convoying the trade round to Portsmouthy made a 
signal for sailing. The captain of the Pomona 
immediately went on board and sailed after the 
Speculator J which was a little way a-head of him. 
He received no sailing instructions, and did not 
apply for them. He soon lost sight of the convoy 
in a fog, and was captured near Beachey Head, 
by a French privateer. 

Garrow A. G., for the defendant, contended 
that by the 19th regulation of this association, the 
Pomona was bound to have sailed with convoy 
from the Downs f which of course she had not 

done. 
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x8x4. done, Baving had no sailing instructions. In 
Warwick ^^^^^^ wars, there was only convoy appointed 
V. from Portsmouth for the outward voyage, and 
Scott, none to carry the ship from her hwiding-port .to 
the place of general rendezvous. Therefore, it had 
been held that she might proceed thither without 
convoy, although bound to sail with convoy for the 
voyage. But of late years thfe passage from the 
Downs to Portsmouth had been found extremely 
dangerous, and convoys were regularly appointed to 
carry round both coasters and ships with an ulterior 
destination. Under these circumstances the con- 
voy from the Downs must be considered part of the 
convoy for the foreign voyage. The Downs became 
the place of rendezvous. 

Lord Ellenbqrough. — I think the ship was 
not bound to sail under convoy of the Speculator. 
Sailing with convoy has always been understood 
to mean — sailing with the convoy that is appointed 
for the voyage insured ; and we have no proof of 
any new usage to authorize us to adopt a different 
construction. The Speculator here never was 
considered as the convoy with which the Pomona 
was to sail. To join that she was proceeding to 
Pcfrtsmouth^ the general place of rendezvous. 
Had the weather permitted, she might have pro- 
ceeded thither direct, without bringing up in the 
Downs at all. The question therefore seems t6 
me to be, whether she did sail direct to Ports^ 
mouth ; that is to say, with all reasonable expedi- 
tion, according to the course of navigation ; or 

whether 
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whether she was not unnecessarily delayed by the ^ »8 '4* 
captain going a-shore in quest of his men. Warwick 
As to this pointy His Lordship said, if the men v. 
were necessary for the safe navigation of the ^^^^^* 
ship, the delay was eajustd causd^ but, otherwise, 
if Uie ship might have sailed sooner on the change 
of wind had the captain been on board, the under- 
writers were discharged. 

The plaintiff had a verdict. 

Scarlett, Toddy ^ and Campbell^ for the plaintiff. 

Garram A. G. and Park for the defendant. 

[ActoriMt, Ktmrsey and AiiistM.'] 



Fiife Lethidler's Salk. 443. Gordon ▼• Morley, Str. 1165 
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Wednesday, HoOFEK and Anothcr t;. LtJSBY and Others. 

i^orember 30. 

i^'^^'l^of • X^^^ ^^^ ^° action by insurance brokers in Lon-^ 
tiiip hu no trA. dofi to rccover the premiums and commission 
u rach, to ord'er upou the effecting of several policies of insurance 
•K'^^c^ for the defendants, mercliants at Great Grimby. 

count of th« 
other part 

bwnen; yet if Jt ^g^g provcd that the defendants were members 

ihey be III * , 

pannership to- of a commerCial company, which carried on busi- 
to insure the ness uudcr the firm of GamisSj Corden^ Burring^ 
mef^m Ao^Of ^^^ Co.j and that the policies in question 
all liable. ^j,^^g effected in consequence of a letter written 
by one of the defendants, in the name of the firm, 
ordering insurance to be done ^^ on account of the 

compkny,*' 
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company," On two ships, called the Commerce and 

the Christiana. j,ooper 

and Another 

Parky for the defendant, insisted, on the au- * '^' 
thority of French v. Backhousej^^Burr. 2727. that and Others, 
this action could not be maintained. The de« 
fendants were part owners of the ships insured, 
having separate shares in them. Thei'efore, one 
had no authority to insure for the others. In the 
case referred to, it was held that even the person 
deputed to act as ship's husband could not render 
the other part owners liable for insurances, with« 
out express proof that they had specially directed 
him to procure the insurances to be done. Here 
no evidence had been given that the person who 
wrote the letter was even ship's husband, nor did 
it appear that the other defendants ever knew that 
the policies had been effected. 

Lord Ellenborough. — I allow that one part 
owner, even if he be ship's husband, has no ini- 
plied authority to insure for the others. But I 
take the distinction to be between part owners and 
partners. According to the evidence, the de- 
feBdftnts carried on Imsiness together in partner- 
ship, under the firm of Gamiss^ Cordcn^ Burring-^ 
ham^ andCo.f and the insurances were ordered^ 
in Ihe name, add on the account of the firm. 
Had there been any case holding that the de*- 
fendants, under these circumstances, were not 
jmAtly liable, I should have been very much in^ 

Fa olined 
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1814. dined. to qrer^n^le it ; but the authority referred 
' «S^^ to is not in point. 

and Anower r . . . — 

l'Lby ^ .. ^ . . J Veidiet forthe plaintiffs. 

aod Others. ,•::> ■ ^\:..::. j.:^'] 

£carlett and 61tmtpfoif fortAie filaintifis. 
Park and JBurron^Afor the defendaiitsi 



»^i: 



[Attornits, Mm^iod IT^Am.] 
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ADJOURNED SITTINGS AT WESTMINSTER. 



mssmfk 



\\ 



Sakdom, Gbent Mfi &6» v^ Botnur; 



"^HIS was an actidn by an attoMey of this court, 
to recover two guineas, for preparing a war- 



Thuridiy» 
Dec. I. 

An attorney 
caniiot maintiia 
an tctioo for 

»^!ifflli^, «nt of attorney for the defendant. 

unless a bill hat 
been delivered, 
pursuant to 
aO.s, C13. 

S.1J. 



>vv\ 



i.t 



>• »^ 



Some difficulty^ havthgarisM iti proving "die 
delivery of a bill a month befere the comnCK^nci^ 
ment of the action, pursiia'nt to 2 Geoli.'cli^^. 
s. 23. 

It wa3 contended, that in this case the delivery 
of a bill was unnecessary, as the mere preparing of 
a warrant of attorney was not busbess done in any 
court, and the plaintiff here did not proceed <^ for 
^he recovery of any fees, charges, or disburse- 
ments at law or in equity/' 

Lrord 
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> 

Lord ELLENBORouoB.-^r-The prepaiiog of a war-- 
rant of attorney is with a view to business to be 
done in court, and the expence comes under the 
head of ^^fees at law/' A bill is taxable, con- 
taining a charge for preparing a warrant of attor- 
ney ; and upon the, same principle, no action can 
be brought to recover the expence, till after the 
expiration of one month from, the driivery of the 
bUL 

The jury disbelieved the witness, who swore to 
the delivery of the bill, and found a verdict for 
the defendant. -- 

Scarlett for the piaintiff. ~ 

Adolphm iotii^t defendant - 




lAttmici, MMndom nuiL'j0cistS[ 



So a dedimus patestatum the bill oecessary a month be* 

diarged ia- an attorpeg^^s /bill fere afction brought. ExparU 

lobjecU it to be taxed, and Pricketty i K. R. 266. 
0iei«efore renden a delivery of 



¥" 3 HoDG- 
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lSt4, 

^jT* HoDGKiNSON aod Another v. Fletchbiu 

If husi:^ii4 1114 npHIS was an action to recover the sum of 53/. i^s^ 
we. Md S^ being the value pf certain goods supplied by 
Ttiu^Viwra^ *^® plaintiff, whp are linen drapers^ to the defen^ 

forhersufport; dant's Wlfc, 
lie is Qot liabl* 
to be sued for 

her debts, ai- jhe defendant and his wife separated by mutual 

thouEh toe ser , y . * ^ 

paction be no^ ''consent about ten years ago. Since then, he has 
t^ere be DO writ: lived at £a&tgr, and she in Dean Street^ Audley 
Ut^flTthem Square. There was no deed of separation between 
with respect to them, Hor did he come under any written airree* 

the allowance. * , , ,^ -r i- t ^• 

The tdequaey mcnt to make her an allowance. It did not dis- 
ul^^u^^^^ tinctly appear how much he allowed her at first 
ftict ibr the gj^^ aftcrwards sued him for a divorce in the eccle-* 

In to actioa siastipftl court, and during the pendency of tl^e 
bend for nece^ suit, he paid hcr 4oo2L a year alimony by order of 

isrics supplied tft ^i . _- * 

hb wife, wliere tDC COUrt, 
the defence itn . 
seperate malnte- 

■ante, the wife's Xhc suit was dismisscd several years ago, since 
evidence to prove whlch time, he has regularly paid her 300^! a year 
ancl U 'bera' by quarterly instal ments. He is a qieirchan t, keep* 
^' ing a carriage, and living genteelly. The goods in 

question were ordered of the defendants by Mrs. 
Fletcher. She was credited in their books, and 
they sent her in a bill of parcels making her their 
debtor. She then desired them to apply to her 
husband. They had not before known of his ex« 
istence. The goods were allowed to be n^oeisa* 

ties 
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ries suitable to Mr$. F*s degree, and her hus- ^ ^^'4* ^ 
band's circumstances. Hodoxih- 

Iiord Ellenborough. — 1 bold that tbe defen- ^, 
dant's liability depends upon the sufficiency of Flbtchm. 
the allowance he has made to his wife. If 
that allowance was sufficient, as it was regularly 
paid during the time when this debt was incurred, I 
think the defendant is discharged, although it was 
not settled by deed or writing. But the allowance 
must be sufficient according to the degree and 
circumstances of the husband; and this is not 
proved by the mere acquiescence of the wife. She 
might be willing to accept a provision wholly in« 
.adequate, because she could not get more. If a 
contrary doctrine were to prevail, the husband 
would be discharged on proof that he paid, and 
that bis wife received from him, 40^. a year. To 
destroy the credit she carries with her for suitable 
necessaries, he must prove he has paid her an ad« 
equate allowance. — The question of adequacy Hia 
X/)rdship left to the jury, who found a 

Verdict for the plaintiffs. 

'Daring the trial it wa^ proposed to prove the ^^^^^'-14^ 
dayiaeiits of the allowance by the w|^'s receipts ; 
Vttt \j^t^ BUenhwimsh held they .could not be.ad«> 

Uiitted in evidence^ , ; 

.■ - * ' ' 

* ■ » * 

F 4 Garros 
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* '^"*' . €lafr&a> A. G. and Many at For the plaintiffi. 

HODKIN-/ 

SON 

and Aaotber P^A: and Abbott for the defendant. 



Flstchiuu 



[Actoniiet,/>rK» aodTf^/ZriN^.] 



FiUe Todd ^ Stoket^ Ld. R. 444. ^dk^ 116. Nurse v. 
Craigi 2 N» R* X48. Rawlinav. Vandyke, 3 Etp. 250. 



tutiday, Gibson v. Inglis, Esq. 

Dec 6. 

D^^ploy "Y^HIS was an action on the case against the 
^^^l^f^ London Dock Company, for the negligence of 
fhehr »8nrinteb (heir servants in unloading a pipe of wine, whereby 
■khoosh the it was staved. 

Compeny deme 



BO pffofit mOIB 

their kkoar. 



It appeared that the company provide men for 
the discharging of ships in the docks, and that 
no lumpers, or labourers provided by the owners 
of the goods to be unloaded, can be employed. 
The company derive no profit from the labour of the 
men by whom thevertek nrt actually discharged. 
On this ground it was contended, that they are 
not liable for any negligence of which these 
men may be guilty. But 

Lord 
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Lord Ellenborouoh held that from the man- 
ner in which they provide the men, they must be 
considered to undertake for the safe delivery of 
the cargo, and that on the principle of Ck)ggs v. 
Bernard (a) they were liable, although they de- 
rived no advantage from the employment of their 
servants. 



73 



1^14. 




It was allowed there had been negligence in un* 
loading the pipe of wine in question, and the 
plaintiff had a verdict. 

Park and Marryat for the plaintiff. 

Garrono A. G. and Bosanqtiet for the defendant. 

[Attoniiet, Nsndand WtHoti] 



(a) Ld. RayHi.909» 
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Doe d. Pitt v. Laming, Widow. 



dated the aipt^f July^ifti^y whereby the lessor 



Wednesday, 
Dec. 7. 



£J£CTM£NT on the forfeiture of a lease, c 



ovL^nant in a 
e»sc to i»;$ure 
and l^eep insured 



o(>'4b0i|^iiBtiff 4emise4* to- WiUiam Laming^ since yp^^^'^'^^ ^^^^ 



'fti' 



4 V. fi 

drectt'iuci 



tt such 



* t 



p.:ciu*y upon 
'\it ^.v.v ►..«,. ^ the promises, 

m ioiurafice, the jiollcy containitig a memorandurn, that m case of 
^ dm^ of.tbt wmanM^.^Am.ftMtf- wA^ be oomiaued to his penoual repre*: • r^ive, pro. 
vided aa indoraement to that efFtct was, made upon it within three months a t*-) i.is de;ith. 
The l a i a a e diet, and an indonemtnt tca^nuing the policy to his persoh.l re) .e ^ nr ^tive was 
made after the ezpiratiou of three months from the time of his decease ^- field thu under these 
cimoMtaaces thore was no brtKh of the covcxumt to keep the premises in^urtd. 

de- 
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JjAHtsa. 



1814. dcceaaedy the pcemisM iii> ijugstkia^ kodi^m^ by 

Do« d. Pitt th^nft'W^ofG^fi*y'^<3bj^^*»^in^^ 

The fimt eoyeaaoiialL^^dJta: l»tie beeiv^^^^ 
ivas, ^^ that the lessee^ hitr/jekiecttkofs^i. «dfiifms« 
<^ trators, and assigns, should and would from tiroe 
<< to tiiyie^ and at ait timea cbiri^ the continuance 
^^of thferterm therd^yr.gmttled^:]nsuter:imd keep 
^ insuredr'or^^use aadrprocttre^rto be kept in- 
^^ sured^ the sum of Jbo/^ at iiie (east, tn some 
<^ sufficient insurance-office^ mthin the cities of 
^< London or Westminster^ upon Ute said demised 
•• premises." 

In point <^ fttcty^ WiUiaM^Imnii/ikg^ the lessee, iq 
his life-tifAey 6flfe<$ted an insurance on the pre- 
mises for raod/; from tli^ ^^^oi September 18 13 
to Cher !i9th of S^tenAer 1814. The policy, after 
reciting the contract and payment of the premium 
and duty for the first year, declared, " That from 
^ the: date thereof, and so long as the said assured 
^f should pay 4r cause to be puid the said sum at 
^< the time Uierein mentioned, And the said com« 
<< pany should accept the same, the capital, stock, 
M funda, and eff^cte-^ tA>e ludd cofopuny should 
«f > standi .c^afged and' JiaM te»fMi^'4o the said 
<« «lBtiiredih^heM«$etec^^ 
^'the«a(|ouitt of.anyrlosil or damage by fire to 
/>*. : tha ^(yjgttt^ ibereial dibiie «entioiied» not eK^ 
^ ^cfe€fflingtt&eljSfIm (rf; 3iabc£'^ 

^ ... t > ■ ~ w . , ' ■ ^ r • ■ ■ 

:s - 8 On 
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^ On the back of the policy there was a printed 1814. 
memoimndtim, stating^ tiiat in case of tbe death p^Tdf^^ 
of the assured, the policy might be continued to v, 
his legal representative, provided an indorsement ^*<<vor 
was inadt:<m:th0 policyto that effect, within three 
months after his;:death« . . 

WUUamldtnmg died in the end of the year 
1813, leaving the defendant his executrix, and 
an indorsement was made on the policy, con- 
tinuing it for her benefit, before the ^ectment 
was served, bat more than three montha after the 
death of the testator, 

Gamm A. G. for the lessor of the plaintiff 
contended, that under these circumstances, there 
was a forfeiture of the lease for a breach of the 
covenant to insure. The indorsement after the . 
expiration of three months from the death :^. 
WUUmn Lamingj could not give validity to the 
insurance, without a fresh stamp i and at any rate 
,the premises had been uninsured from the eau 
jtjration of the three months till the iodomement 
.fras made» 



Lord £u4iiQQ]^0UOH]i?*!^i do^ W)fc think the 
poliqy becamfSi^oid S^r^vankiof ^ andonetneiit 
.i!^m.;thr(9^mop^&i K AtfiMstt itma noidaUe by 
the Comps^yv • The jMo^isa/ rieiied npoo^ « *cx- 
tremely Jian^i; and I doubt its iegsdity, where the 
policy, as here, is dedared to: be for a definite 
time. If the assixjrcid di^ vithin Ibt time, it 

inures 




Dosd.PiTt 



iwir4ii.tQ tbe bomfit' of 1h9 pevMnal T^present- 
Mim* X* €a^ of deaths there may dften be con- 
^* '* * fusion in the affairs of the assured to prevent 
Likmxm. any applicatipQ to indorse the policy within three 
months. H« luay die intestate^' leaving infaM 
children '{ or having named as'exeenldf apersofl 
living jn the j&o^^ liuties^ Under such circutn* 
stances, to deprive the family of the benefit of 
thepdicy would be monstrous injustice. I doubt 
whether this proviso can have any such operation^ 
but 1 think it had- much better bb' omitted^ or 
placed in a conspicuous part of the poh'cy, that 
every one may see the nature of the security he 
^ill obtain by the insurance, (a) 






acoSm^m It was then insisted that the policy was void, 
^tbi^Se!!^ « i* enumerates several trades which are con- 
^d u poUcy sidered as double hazardous, and declares that no 



of insunnoe 



agitntt fire.tou- msurauce shall be valid upon premises where any 
!^ ^^in inn- of tb^lc are carried on, unless a premium be paid 
l^^b^'^dlLue ^^ INrq^rdon. Among these trades^ is tlmt of as 

inn*keeper. Now Grigsbjf^s co&e-house must be 
considered an inn. People from thc^couqtry 
lodge there as in an inn. And as the p;:ef9iiim 
paid on diis insurance was the usual premium on 
conitfion risksi' the policy* was vo|d, and the pje* 
mif«tj»4iliot been insureds 



I :*■ 



.J ■ ~ •- 



• -'"* ^\'..f ''• 'i> ^' 



>i i^yWiit Soi 4^fStl v. ShewtBi 3 tanpb. 134. ' ^ 

Lord 
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Lord Ellbhbobouok. -^ GHgsbjf's coflfee-h^use iSt^" 
I happen to know is like any other coflfee-house jj^i i Pit* 
in the metropolis ; and I think a coffee-house is v. 
not an inn ^ within the meaning of the policy. L^"*«* 
Horses, waggons, and coaches^ come to anhm; 
there -are stables and outhouses attached to it; 
people are going to these with lights at all hours ; 
hence there is an increased danger of fire, and 
the trade of an innkeeper is considered double 
bazardous. But the trade of a coffee-house keeper 
is of a very different description. 



It was, lastly, contended, that the lease had Letting lodgynp 
been forfeited by apart of the premises being un- dr ico^nantia 
derlet, contrary to the following covenant : i^et^y* 

part of tht pre-] 

^^Thkt the SBidWillkim Lamim^ his etecUtors theUcence 
** or adtadifHfltrators^ should not nor would at &tif ^ 
** titne or times thereafter durinir the continuance 
^'of tb^f^rmp, gr&nt aiky underlease or leases for 
^ any term ibt terms whatsoever, or let, ^ssign^ 
^ t ransibr; set over, or other wise part with the Said 
** messQage or tenement and premises, or his or 
^^their term or interest 4)y the said indenture 
^ grsuff ed , or intcnffd^d so to be, or any part th^reo^ 
^witYioot the ' special licence, assent, and apprc^ 
^^bttioti ofthesaid^. Piff, his hdrs or assigns^ un- 
^* der his or their hand^ in writing first obtained.^ 

« 

Evidence was given that a clerE in thQ post- 
office hftd lodged above g twetvetsonth ia f room 

10 in 
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■ / ■ 



^^^^^ ^ in Grigsi^s coff^house, of which he had the ex- 
t>oi dTPrrt elusive possession. 






Lord tiLiENBOROUGH. — The covenant can only 

extend to such underletting as a licence might be 

expected to be applied for i and whoever heard of 

* a licence from a landlord to take in a lodger ?{a) ' 

Noflsuit. 

m 

Garrow A. G* aad Littledale for the lessee of 
the plaintifil 

Park and Andrews for the defendant. 

[Attorniet, SAefierdMaA C^aer^] 



{a) Fide Doe d. Hbllaad i^ -Wurtlej, t Campb. so. 



2^^3r. Bass v. Clivb. 

If « biu of ei- nPHIS was an action by the indorsee against the 

change puiports ^L ^ ^ ^ 

to bo drawn by t accoptor of a bill of exchange. 

finnconusongcf 
aovtral penoos« 

^*"J^ **' The first count of the declaration stated, that 
ifMuttheac- t* certain peraons tradinir under the firm of EUU 

ctpcoTt the decla* . 

ratioQ may aver << Necdhom^ juH. oud Co.y^ dicw the bill payable 
thitcertam peiv ^^ ^j^^^ ^^^ ordcr, aud iudorscd it to the plain- 



usiug 
fiam drew the 
btil| ihhyx** ^ P^^ ^ ^'^ ^^ ^^ coosltted of a sioglk isdividuaL 
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tiff. The ^coQfd jcouDt alleged that ^' the said Ellis 
" Needliamjun. andCo** drew and indorsed the bUl. 

Th^ bilLon the face of it professed to be drawn 
and indorsed by f* ElUs Nee<Utamjjun. and Co.;** . 
but the plaintiff's witness $>ivor^ that Eltis Ntcii- 
ham^ jun^^ the drawer pf the bill, trades singly 
under that firm, and that he has no partner con* 
nected with him in business. 

The objection being taken by E. Lawes for 
the defendant. Lord Ellenborough inclined to think 
this a fatal mis*description of the bill in both 
counts, and directed a nonsuit, with leave to move 
to Kt it aside. 

An application for this purpose was accordingly 
made to the Court, and a new trial was granted, 
the judges all agreeing that the defendant^ by ac- 
cepting the bill, was estopped from taking the ob* 
jection. 

At the sittings in Easter^ Term following, the 
cause was again tried, and the plaintiff obtained a 
• \erdict. 

Ti^ing^J.WilUaim^KaA(^7npbellytort\i^^^ 
E. Lowes for the defendant. 

[Attornlei, J^wn^aiid TonUmi9n^ 



•»•■ > : 



^ ^a^ WilVixmo v« li^twt^g^jr Str. 64.8. PdcQ y. Neale>B«m 
'S54< Taylor v. Croker, 4 Esp. 187. 

Perry 
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. . Perey v. Bouchier. 

Thufidiy, 
Dae. 8. 

In Id KtioD for A QTION OD jthe case for running down a ship. 

running down t xjl ' ■ ^ 

•hip, the (!•• 

tod«t't«ptas» rpjj^ plaintiff having made out a jprimd facie 

d«red t comp^ caSC, 
teat wicnen for ^""^? 
hiiBy by a re- 
tun, ^^ thf^ The defendant called the master of his vessel 
ISShtriSjiT*'^* for the purpofe of shewing that she had been pro- 
S^^nm.**^ perly navigated ; — and handed a release to him. 
funding ^nz, _This^ upoo inspectiou, appeared to be a release, 
bting first tea- not ouly to the master, but to three others, who 
dered to him. formed the crew of the defendant's vessel, and it 

had only one stamp. 

Garrcm A. G. for the plaintiff, thereupon ob- 
jected that it ought to have had a stamp for each 
individual to whom it was given, and that in its 
present state it was inoperative. 

Lord Ellenborough. — I entertain doubts upon 
the point ; but I shall rule that the release is at all 
events sufficient to render competent the master 
of the vessel, who is the first person named in it. 
Perhaps as the crew, if liable to the owner at aU^ 
for negligence upon this occasion, are guilty of a^ 
joint tort, a joint release to them for that negligence 
inightbe sufficient with one 9t«mp. At any rate, 
I shall give effect to the release^ as far as it 

. concerns' 
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concerns the person first named in it, and to -whom ^^ '^'4* , 
it is first tendered. Pjjmv 

The master was accordingly examined. Bouchise. 

The plaintiff had a verdict 
darraw A. G. and tjowes for the plainCifil 
Abbott 2knA Bolland for the defendant. 

[Attornies, Z^ngbam ind Prall.] 

• • • - 

FiUlr Paweil p. Edmunds, liams, 13 East, 232. Doe d. 
I a East, 6. Emmenon v. Hee- Copley v. Day, 13 East, 241. 
jTttmt. 3$. Davis v. Wil* 



Sills and Others i;. Laing. ?;^"'?"y' 

Dec. 8. 



Goods come to a 



'PHIS was an action for money paid. wb«fi„ge"l 

coniigiied to A. 
rrti !••/»• 1 /* o — ^' believing 

The plaihtim are wharfingers* Some months iiiemtobe meant 
1^, a quantity of canvas came to their wharf con- riMth"m firm 
signed to a person of the name of Fletcher. By ^.^'J^mL 
mistake, it was carried away by the defendant, who JjJ;,^^^°!*!j^^ 
had cut it up into sails beibre he discovered that that the wharf- 

inger after pay- 
itg A. the valut of the foodf, could not miinuai an action against B. for money paid, to recover tot 

¥eu IV. G it 



4 



i*' 
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1S14. it was not intended for him. The plaintifTs were 
Siiu and *^^" called upon by Fletcher, and obliged to pay 
him the value of the canvafi» — the amount of which 
they now sought to recover from the defendatit« 



Others 
liAivro. 



Gmrtnfih* G. for the plaintiffs contemled, that 
they niight wiive the tort comrnitted by the de- 
fendant in carrying away the canvas from: tlicir 
wharf, and that the law would raise a promise on 
hjapurtto repay to thentlhe money which *bey 
bad been compelled to pay by his default. . But 

Lord £i.LKNBORQUQH held thai; the plaintiffs 
ought to have declared specially, and directed a 

Nonsuit. 

^ • * 

{3arr<m A. G. and Spankie for the plain tiffa.^ 
Park and Littiedele for the defendants. 

[AttcniMS, FaUut ind J^tvui/.] 

X • • 

■* < ■ ^ ■ ■■ ■ ■ . I ^ 

Viie Sroim v. -Hodgson, 4 Taunt. 18$. 
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AFTER MICHABtMAS^ "ttKMi j j GEORGE IIL %j 



1814. 
Granger t;. Worms, Im ^ 

ymS was an action to recover back a deposit of whereUm- 

lot paid by the plaintiff wihe deffertdiifrt on IlJj^STiJllac. 
the purchase df the leaSfe oFtf hoti% aAd prertiises tioo.indiht 

-1. • ^ leaice coouioiot 

Ml wwappiTlffm -^ the usuftl cov«- 

iwnt torepa*ril 

]>nidiiced and 

Amongst the subjects demised WM a silririmeN "^J^tf^Jl*^* 
house. This siimmer-hmise existed at the time theimiidmgf 
the lease was granted, but had been pulled down described m On 
befoi^ the sale to the plaintiff. The parti<^ulars pX^doin^blll 
of sale did not describe the summer-house V but [h7 '^^h",*^ i, 
the lease was produced and read at the auction, "wUrndto 
The lease contained a covenant to deliver up the purchaie, tod 
demmed ^^rerorses in good repair at theNeffd of Std^ hu°deJo«!t, 
the term. It Was proved that it would cost about j!u5d"ntpXd 
25 /. to rebuild thie siiramer-hoiJBe* The plaintiff ^^^ ^, »? <**- 

scribed in th^ 

had agreed to pay So/, for the lease. The rent pamcuUsof 
of the premises was 20L a year. **^** 

Lord ELLENnououcH.-rThe plaintiff had aright 
to expect to find the sutnmer-hbuse described and 
demised by the lease. As that no longer exists, the 
consideration fails on which he paid the deposit, 
and he has a right to recover it back. 

Garrow A. G. and Adolphus for the plaintiff. 

Park and Curwood for the defendant. 

[Attorn'w, Pjulin and 5»>] 
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Mom V. RoTAL Exchange Assurancb Compaivt. 

Saturday, 
Dec. xo. 

Heidthatwhcrt ^ HIS wdfir «A ActioB GO n policy pf insuTance 
wmi^i^^'^r^^ dated the iMSt September, iSii, on Uie ship 
Sto! t°S^n NeptunuSj " at and from Meniel to the ship*s port 
*ay» the must <4 of dischafffein England. — free of capture and 

actually be Ottt . i i n 

of her port of <^ wisure, and the consequences or any attempt 

Ifth^.Tni'^ •« ther«>f, in the pOrt and roads of loading,^ 

likmjh"iiS?ihc ** Warranted ia depart on or btfore theistk q|f 

bloke ground w September ^-^to return tL per cent, if the ship 

and cofhmenred ,'*^ ,^ __ •/. « > ^ 

the faoniewaid ^ departed OQ or before the ist or September^ and 

voyage, •© a« . . . , ,. 

to Have sttbfied ** amVCd." 
a warranty to 
jaiton that day. 

On the 3i8tof ^t^^ft^/y 181 (, ih/^Neptunm bad 
completed her homeward cargo in the port of 
Memfili mi on the 9th of September following 
she was cleared out at the custom-house there; 
and ready to proceed oQ her voyage. At tbe 
mouth of the port of Memelj there is a bar, which 
lilt ships loading there have to pass previous to 
their getting to sea. On the 9th of September 
the wind was fair for leaving the port, and pro* 
<!eeding to Bngtand ; and the Neptttnus hove up 
her anchor for that purpose. She sailed about a 
' mile from the place where she had lain at anchor; 
but, upon approaching the bar, the wind changed^ 
and it was found impracticable for her to leave 
the port. She accordingly again came to an anchor 
within-side the bar. The wind continued adverse 

to 
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to ships passing the bar till the izist of Sep^ 1814. 
tember. During that time the Nepttmus lay at Mota 
anchor within the port of Memelj but in perfect v. 
readlfiiesflr to proceed to sea had the v^nd been ^^^^"^^ x 
favourable. On the 21st she actually sailed out Assurance 
ofthe poiton her voyage to JS;i^/a7M^ — in the CoMPAnt. 

Morsa of which she was totally lost. 

,- . •* ■ ■ ' . 

'Topping for the plaintiff relied upon BondtK 
Nutt; €owp. 601. Thettuson v. Fergusson^ Dmigi 
346^ and Wright V. ShiffneTj 11 JEast^ 515* 
9 Campb. 247« These cases are conclusive to 
shew^'that if the warranty had been to sail on or 
bdCbr^vtbe* i5tb of September^ the plain tift' would * 
have been entitled to recover ; and it is impos. 
sible to affix a different meaning to the word 
^depait*^^- The ship did depart within the mean* 
ing of. the policy on the 9th of September j wbeii 
having^eompleted her loading, and being cleared at 
thfr ciistofl)-house, she got up her anchor with a 
fair wind to proceed on her voyage, and actually 
■ftii^ a: mile from the place where she was 
mootecl^ before the wind changed and drove her 
back^ [' i. 

• Lor«|}£LLENBOROUOH; — The authorities cited 
woiM have been conclusive, had the warrant^ 
))eeii to sail on or before the day mentioned in 
Ibe ^potrcT; I think she had sailed when sh^ 
broke ground on the homeward voyage. But a 
iwranty to depart appears to me to require a 

^1*3 w'\ ^3 different 

0.1 
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liii. , dtfffertnt Constraction. «• "W»rranted to depart oA 

Moik ^ <>r before the 15th of September^*' must mean 

V. tliat:she should have departed^om Memel on or 

BdYAL before Uiat .day « ; .But she remained in the port of 

Amubancb Memely and therefore she had not departed from 

CoMPAKt. it. The intention of the insurers must have been, 

that the ship should be out of the port of Memely 

and at sea by the ^ven day; but she was still in 

the port, and therefore the warranty was not 

complied with. Where she lay on the 15th of 

September^ the defendants would not have been 

liable for capture or seizure, or the consequences 

of any attempt thereof. Why ? Because she was 

in her port of loading. But if she was in her 

port of loading, could she have departed from 

it?* I am clear that as she was not out of the 

port by the stipulated time, she had not departed 

within the meaning of the warranty. 

"• Plaintiff nonsuited. 

•rx y / /// ^^ ^^ ensuing term the Court of K, B, refused 
J *"' V * 1^ ^^ {^ shew cause why the nonsuit should npt 
be set aside. 

Toppbtg^ MarskaU^ Serjeant, and Abbott^ for 
the plaintiff. 

< Gearam A. GL, PtfrAr, and Bosanquet^ Serjeant, 
for the defendants. 

[AtMtnitf» MUm mi X-^r.] 

Anolhet 



'l 
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. Ane^ier -action ..WAS cam^ oue >«xpr9$9in^ ^aoji ^ pp4Uon i844t 

menced op the saixje poUcy»,ia himself,^ permitted a verdict fto, ^.. '" ' v _^/ 

the Court of C. P. which came be taken for the plaintiff, sub- ^W 

p[) for trial at the Guildhall ject to the opinion of thfeCiitrt,' Royal 

Sfttiftgs afti^r Hilary Term, be- u^oii a co^e f served* -^ £xchaij»^ 

fcre Gibbs, C. J., who, with- ,, '; v . A^st/ai^NCE 



•» « 

- I 



Kosher and Another v. Kieram. ^^ .Monday. 

' • . ^ •. , . ' Dec. ift. 

■"f • ■ ^ > . • » 

w - ■ . ' '" ■ "^ .. "• ^ • ; . y : ■.> 

T'HIS y!;as an action by the plaintiffs^ as,in(lQfs^es^ ^n *" ^^ »7 

against the defendant, as drawer of a bill pf •gJiwtthe* 
exchange for looo/., dated Dimdalk/zifkih of Ee^. hatrfexchlmge, 
fcrwo/y,; 1814, payable to the order of the drawer '^.Jfyf'^ai'S,"** 
at ninety days^ftcr date, and accepted. by TAo?wa^ dtfendtm bad 
Rcywcrqfi, vX Smithy Payne and Smith*s^ bankers, dishonour or the 
•xn.Limdon. .^;'i^I'^ 

- Thfe question was, whether the defendant bad 
redeived due notice of the dishonour of th^ biU^ 



; "^ 



The bill became due on the 30th of May ^ when 
ft was presented for payment, and "disbcmiHii^d. 
On the same day, the acceptor wrote a letter^tQ 
the drawer, staling that he had not been able to 
pay It, and that* it wa^ then id. the Iiancto-of Ihci 
plaintiffs. 



-^T., ;A ,r* 



G4 Lord 



t». 
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* ■ • • 



» * ' 



1814* Lord JBlunbroough held this notice from the 

^^^^^^ acceptor sufficient, and 

And Another 



KisaAN. 



The plaintiffs had a verdift. 
Garrow A. G. and Gumey for the plaintiffs. 



Nolan for the defendant. 



[Attornles, PeanoH and Parsm^n^l 



Vide Nicholson v. Gouthit, 2 H. Bl. 609. Esdafle v. Sowerby» 
II East, 114. Stewart v. Kennett, 2 Campb. 177. 



Dec. zi. 



In an action 01 
a policy of in- 
•ur ince« tub- 
scribed by the 
defendant*! 
tgenc under a 
power of atter. 
ney, it is suf- 
ficient proof of 
the agency, that 
the defendant is 
in th; habit of 
p«ying losses 
upon policies so 
subscribed by 
the agent in his 
nume, without 
producing the 
power of at- 
torney. 



Haughton v. Ewbank. 

^HIS was an action on a policy of insurance, 
which purported to be subscribed for the de-t 
fendant by WilUam Little as his agent 

Little being called to prove the agency, stated 
that he had authority to subscribe policies for the 
defendant, by a power of attorney, which was not 
produced ; but added that the defendant had been 
m the habit of paying losses upon policies which 
the witness had subscribed in his name. 

Bayley, 
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Bagfi^f for the defendant, objected ibitt ^e 1^14" 

authority, being in writing, ought to be produced. Hav^wm 

« 

Lord £ll£nborough, however, held that the ^ ' ^^^f'?^ 
agency was sufficiently estabh'shed by the defend- 
ant's general recognition of policies subscribed in 
the same manner as the present. 

The policy was in the corampn printed form' on .wwti policy ^ 
"ship and goods, but contained a written memo- pnnted form « 
randum, stating that the insurance was on goods ^^tlLS 
which were declared and valued. The dechri^ ^22^^d#. 
tion averred, that the defendant became an assurer ^^"^ ^'^ 
of the sum of 200/. upon the premises in the said g<M4t,sg«iitrai ,* 
policy oi msurance mentioned. propef, tiut cii» - 

ilefenibat b«- 
camt ■& asiartr •' 

BaUey contended that it could only be said that ^^(^^ 
the defendant became an assurer upon the premises "«ni»«»^ 
mentioned in the policy where he insured both 
ship and goods. But 



Xx)rd EukSnbqrough observed, that where there 
is a written memorandum, declaring the policy to 
be on goods, the effect is the same as if goods 
only were mentioned in the policy, and tl^at 
tlie word " premises'' is an apt description of the 
subject-matter actually insured, whatever that ' 
nmy^be. 

The plaintiff bad « verdipt 

Gairaw 
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18T4.- Qarr&tB A. O. and Bichardsonfor the phtintifiT. 



HAuoHtoir 

EWBAI^K* 



Baglty for the defendimU 



[Attornks, MMtr'wu and ^^Y^'-] 



■y » >" •. 



^J***^' Tbbp c Marxi-^ and Others. 



N«». 



An totrjr HI 



f HIS was an action againft the defendants aa 
«e tht ciMMi- ownera rf the ahip; Young Roscius. 

JiguMfttHingihat * 

aetnificatt«ffe» 

5*«irX^ To prove that the defendant Martin was an 
Slu i^wtr.n owner, the plaintifis* counsel at first relied upon 
ow»er.b«id an entry in the rejrister-bbok from the custom- 

HOC adniitiniA * ^ 

tssecopdarv house in- the port oi IjondoUj stating that the cer« 
ovnl^lpagainst tificate had been granted upon an affidavit by 
^ Jfid^^n* Martin^ swearing that he was an owner. It was 
wiikh wgttters admitted that all the affidavits on which registers 

imq b6€n grintcd _ 1 #* i_ 

wew Kurm it Were gfantcd had been burnt in the late fire at the 
iiPuST*" custom-house ; and it was contended that this en- 
try it! the register-book was secondary evidence 
of the affidavit. But Mr. Sentence^ who produced 
the book, had not made the entry^ and Lord EUen^ 
borough wis clearly of opinion it could not be re- 
ceived as- evidence, without the clerk who had 
made the entry. 

Hiis cleHr being sent for, said he made the en« 
try from the original certificate of registry which 

be 



•'N- 
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I 

I 

he had before him at the- tiftoe, - buf he^never- $5iw 
the affidavit. The certificate is written out bv the ,„ 
collector's clerk, who always sees thdaffidartt on „. 
which it was granted. ^*^*T™ 

^ andOtliert, 

Vark^ for the plaintiff, insisted that faith was to 
be given to an entry^ sq made, for the purpose of 
shewing that Martin had sworn himself to be an 
owner. He allowed that, according to the late 
decisions, the" register jp^^e is ntf evidence of 
ownership; but in this case, the register purported 
to' be granted upon M<afr/m's affidavit^ and it iaerver 
could have been granted unless the atf davit had 
been made by him or some one personating him. 
But, consideriiig that the registers were gjranfdd, 
and the book was kept by- sworn officers, accord-* 
ing to the directions of an act of parliament, tire 
€ourt would presume that the affidavit was swortr 
by Martin himselK 

Lord Ellenborough. — It is allowed that the 
defendant can only be fixed as owner through the 
medium of the affidavit. That document cannot 
be produced, and secondary evidence of its cou;- 
tents is receivable. , But the register-book is not 
sufficient for this purpose. You must call tb# 
collector's clerk, or some person who has seen the 
affidavit, and knows that it was made by the party 
sought to be charged. 

The ownership was proved by other meaBs^ 

tnd the pluotiff bad a verdict. .... 

.'8 X ^ark 
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1814. Park and Marryat for the plaintiff. 

Garrow A. G. and Taddy for the defendant. 

[Aitornies, Lamb and Tomlimon.'] 




Vide Strother v. WillaD, ante 24. 



J^^f Caret v. Adkins. 

Dae. ao. 

Where an tc Ti/TONEY had and received to recover the sum 

tion is brought i-V A 
by the orders of Ot 31/* 

a wife in the - 
name of her bus- 
band to recover . ^he plaintiff's wife was suspected to have been 

a sum of money * ^ 

taken from her concemcd in comoiittini; a burdnry in Baker 
thatttwasthe Street^ in the house of a Mrs. Simmons^ from which 
S^fcuSbeenc^- Property to the amount of 3000/. had been stolen, 
eemed in steal- Yhc dctiendant, who is one of the police officers at 

ing,— what she ' * 

afterwards sad Bow Strcctj^ wcnt to the bousc where Mrs. Carem 

m hcT husband's «,i.. 111 1 1. 

abeence respect, was iiving to apprehend her, and upon thatocca- 
whe^txTmbid **^" XxKfgi the moucy in question, which she bad 
on the charge of p^,j. j^j^ jj^^ bosom of a child for the purpose of 

beir^ concerned r r t 

in the robbery, COnCealment. 

is evidence for - ^ . . . j . ■ 

the defendant. 

tion, f"cu being - A -qucstion arosc, whcthcr what she said com 
Jw^libie"^/ cerning this money, when examined before the 

picion that the 

money tiken from the wife wa« the produce of stolen property, held that evidence was necessary 
on the part of the plaintiff to (hew wnence the money was derived, and that the wife was bona fide 
ca possession of it for her husband. 

magt- 
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magistrate, was evidence for the defendant in the ^ '^'4* 
present action, which was brought hy her orders- 
Lord Ellenborough ruled, that it was. — As 
the money never appeared to have been in the 
husband's possession, and as the wife had the ex- 
clusive custody and management of it, he must be 
bound by what she said concerning it« 

A considerable body of evidence being given to 
raise a suspicion that Mrs. Carey had been con- 
cerned in the burglary, and that this sum of money 
was the produce of the stolen goods, — 

Lord Ellenborough said, it was under these 
circumstances necessary on the part of the plaintiff 
to shew how the money came into the wife's hands, 
and that it was bondjide his property. 

No evidence of this sort could be given, and the 

Plaintiff was nonsuiteil. 
Topping 2Lnd. Marryat for the plaintiff. 
Gamm A. G. and Gwmey for the defendant. 

[Auornics, W'tothy attd SbHtrman.'\ 



Vide Patergoo o. Httfdacre, 4 T^xmt. x 14. 

RlCBARD-^ 
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RiCHARPSON i;. LONI^ON ASSURANCE CoMPANY. 

T^HlS was an action on a policy ef insurance on 
goods in the Dover Castle^ East India-man^ 
at and from London to Madeira^ the Cape of 
Good Hope, and all or any of the ports or places^ 



cc 



€€ 



Myr4^ . ^ 
A t>f ir^ylfr tlw 

common form, 
upon goctI« to 
the East Indies, 
ceasct when the 

•hip hM delivered u jp the Eost JndteSj China, Persia, or elsewhere, 

the Company t . ' ' ' -' 

outward carso «< on this or the other side of the said Cape, uptil 
the Em in- ^\ arrived at the last place of discharge on the 
^eJ?1he*""** "outward voyage, with leave to exchange the 
foodfto^amw- « goods ill the course of the voyage." 

mediate voyage 

Ib?p1>efOTe her The plaintiff was captain of the Dover Castle, 
fi*EwSJir" on this voyage* and the goods insured were his 

investment. 



The ship arrived at Bengal on the 14th Decern^ 
her 18119 and there discharged the whole of the 
car^o she carried out for the East India Company, 
She then took in a consideiable quantity of 
salt-petre as ballast for the homeward voyage. 
About the b^inning of April, however, she was 
ordered by the Company under the usual clause 
in the charter-party for that purpose, to niake ^n 
Intermediate voyage to Madras, and she tobk^ in 
a quantity of rice and other goods for the Com- 
^ pany to b© conveyed thitheir. Th^ captain sold a 
considerable part of his investment at Cbilcri^iEto 
'/having ^landed the.whjole) j but not finding piir- 

chasers 



AFTER MICHAUL]!4AS T^EM; 5; GEORGE UL ^j^ 

chasers there for the residue, he resolved to carry ^ 

it on to a new market. On the 24th May the Rxchako* 
ship sailed down the Hoogly for Madras^ and ^ 
struck on the.ground, which occasioned the loss Lo^ovAa^ 
now sought to be recovered. CwijpA«* 

Purkj for the plaintiff, contended that the 
gobds Insured were protected by the policy, while 
going to a market in the JSast Indies. As to them^ 
the outward voyage did not terminate till they 
^ere disposed of. The Company's officers could 
not cover their outward investments, if a different 
construction should prevail. These intermediate 
voyages were extremely common, and it was usual 
to carry private investments from place to place 
for a market till the ship took her final departure 
for Europe. 

Lord Ellenborgugu. — The question is, whe- 
ther the loss happened before the ship arrived ^^ at 
^* the last place of discharge on the outward 
" voyage." I think the outward voyage termi- 
nated where all the Company's outward cargo was 
discharged. If the outward voyage still con* 
tinued when saltpetre had been taken in as ballast 
for the homeward voyage, and a quantity pf rice 
and other goods to be carried on an intermediate 
voyage, where shall be the dividing point i If the 
Company's officers wish for the protection which 
is here sought, they must not limit the risk to the 
duration of the outward voyage, but extend it to 

the 



V, 
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^9t4, the arrival of the goods to a market at.tbeir final 
^Kiei^u).' port of discharge. 



LonoirAa. Plaintiff nonsuited. 

SDBAVCB 

CoMFAjns. pa^^ and Marryat for the plaintiff. 

Garrow A. G., MoorCy and Bichardson for the 
defendants. 

[Attonuts, jadi/ltfw and BUaitdaU,^ 



cb«fi«%|ic 



^'l^^ CoHSK r. Paget. 

By the mige of HTHIS WES ED action foF work and labour aa a 

trade m LtOndoDy JL 

a broker who ship-broker, in which capacity the plaintiff 

charuling a^ had chartered a ship of the defendant to the 

Atptothe^^. J^alHc 

fu n enutled to ^^^^••^^ 

a commiifioo of 

5 per cenc upon . i « . . /« i 

^eamouitof The qticstion was, whether the plaintiff was en- 

tiUed to a commission of 5 per cent., or only of 
04* per cent, upon die amount of the freight, there 
being no specific agreement upon the subject 

A number of witnesses were called, who swore 
that upon voyages to the Baltic^ the broker wbo 
charters the ship for the captain or owner, recerrey 
•Iways a commission of 5 per cent., although to 
the Meditimmean and West Indies sometimes^ <mlf 
%i is given. 



^ 
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JiChrd EllenBorouoh left the matter to the ^ '8i4« ^ 
special jury, who found that by the usage of trade cob:^ 
the plaintiff was entitled to a commission of 5 per «.. 

' Verdict accordingly. 
TofiKpmf and Lwg for the plaintiff* 

Garrow A. G. ParAr, and Matryatj for the 
defendant. 

[AtCornits» Cfo^ Swann, and Co.] 



r»i« Eidie V. Meyer, 3 Campb. 412. 



UsHKR and Another v. William Daukc£y and Fri<U|» 

Others. i>ec»a... .: 

■ t • 

THIS was an action on a bill of exchange for whereA.be. 
1574/. 18^., dated Plymouth^ ajih February ."partnership 
1814, drawn by Daunceys^ Cock^ and Squ^e, pay. '^xfj^, 

". duals, drew a biU 

cf exdaoge in blank m the partnership firm,.payable to their order t and having likrwrse indorsed it 
9a iha pannertbip iirtn, ilelivered it to a detk to^ h%. fi^ u|} for the use of the partnership, 
atlht.exigeiide^ of business might requirf, *acccordtng to a dourse of dealing tn other insunces; 
uA dt^ A! s death, and the, sunrhnng, partners ha4 anmn^irB new. firv, th^, clerk filled up the 
JhlU inserting a date prior to A.'s death, and sent it into tirctilation': heM, that the surviving 
^mneife wtre fiable as drawers of the bili to t brt^ SU iftilbrni fbr TalM, although no part 
cf the value came to their hands. 

Vol. IV. H able 
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^14^ able to their own order at six months after date, 
'^^^[J^^JjJ*^ accepted by HuUett and Hardie^ and indorsed to 
andAaother the plaintiffi. 

and Others. The defendants, tVillicmi Dauncey^ William 
Cock^ and George Squire^ together with Frede* 
rick Dauncey now deceased, carried on in part- 
nership at P^mouthy a concern called the Tamar 
Brewery. They had been in the habit, for the 
purpose of raising money, of drawing bills on 
HuUett and Hardie in LoJidon^ which were dis- 
counted through the medium of*/. D. May^ a bill- 
broker. These bills were usually drawn and in- 
dorsed in blank, and filled up with dates and sums 
as the urgencies of business required. 

The bill in question had been drawn and in- 
dorsed in blank by Frederick Dauncey^ in the 
partnership firm of Daunceys^ Cockj and Co. on 
the i2st February 1814, and given by him to a 
clerk, with a number of similar blanks, to be filled 
up for the use of the partnership. He died on 
the 15th of March 18 14. This bill was not filled 
up till the aad of April following. The clerk of 
the defendants then inserted the date, the sum« 
and the names of the other parties, in the count- 
ing house of Hullett and Hardie^ by whom it 
was accepted* It was placed in the hands of 
J. D. May for the purpose of being discounted. 
On the 5th of May» the plaintiffs discounted the 
bill for J. D. Mayy who was stated never to have 
accounted for the money he received upon it. 

I Before 
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Before the biH was filled up, the Tamar Brewery ^ ^8 14. 
had assumed the new firm of Daunceys and Squire^ Usher 
and an attempt was made to shew that Cock had and Another 
ceased to be a partner ; but the only evidence of p^ J^c„ 
this was a letter, dated 3d February 1814, to HuU and 0^p|» 
ktt and Hardiej desiring them not to accept any 
btt} drawn by Ck)ck. The clerk wha filled up the 
bill said, he made use of the old blank because he 
had not then any in the new firm o^ Daunceys and 
Squire^ and that he understood it was issued for 
the accommodation of the defendants* 

GarroWj A. G. contended that after the death 
of Frederick Dauncey^ the blank to which he had 
affixed the partnership firm became a nullity, on 
the ground that the power he gave to fill it up as a 
mil of exchange expired with him. But 

Lord Ellenborough said that this case came 
within the principle of Russell v. Langstqff^ D(mg% 
513.; that the power must be considered toenuu 
natefrom the partnership, not from the individual 
partner ; and that therefore after his death the bill 
night still be filled up so as to bind the survivors. 

The plaintifis had a verdict, which the Court 
of King's Bench afterwards refused to set aside. 

^orAr, Marryatj and Abbott for the plainti£&. 

H % (fiarrw 



I 

\ 
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1814. Garrow A. G., Toppings Giffbrd^ and Pari 

^ -t ^ the defendants. 

and Another 

v. [Atcornks, Eaekett and £i/iir.] 

Dauncey 

\nd Others. . 

« 

Vide Patmore v* North, 13 East, 517. Snaith v. M 
I M. and S. 87. 



Satoraay, '' COWIE t;. BaRBER. 

Dtc. 04* 

A retrospective 'X'UIS WES an action on a policy of insuri 
bj^rs"^ dated in July 1810, on goods on boarc 

,^7^^^y,|j;°; ship Jancy at and from her port or ports of 

gaiixe a voyage inrr in the H ver Plate to London. 

from the South ^ 
Seas ; nor does 

fcr^* ihat tffe Thc ship With the goods on board was seizei 
S^^"fhe confiscated by the Spanish government at JBi 

poceedsoftbe AvVeS* 

outward cargo of * 

a ship to which 

Sc^^'ttregu. The defence set up was, the illegality o; 
laiiy granted, voyage, which was contrary top Ann. c. 21. 

blisbing the exclusive trade of the 6^02^ 

Company. 

To meet this, the plaintifi^ gave in evidei 
prospective licence from the South Sea Com^ 
dated in December 1809, to the ship George 
wngf from the proceeds of whose outward 1 
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the goods in question were purchased, and a re- 
trospective licence to the Jane^ dated in September 
1810, when, in point of fact, she bad been seized 
and confiscated. 

Lord Ellenborough. Stat. 9. Ann. c. 21. 
§ 49 (a), appear^ clearly to me to render this 
policy void. The persons concerned in this voy- 
age 



lOI 



1814. 




(a ) <' And to the end the said 
SokM SeaSy or the kingdoms, 
lands, islands, havens, forts, 
ddet, towns, and places with- 
in the limits aforesaid, or any 
of them, shall not afler the said 
first day of August one thou- 
sand seven hundred and eleven 
he visited, frequented, or haunt- 
ed by any other of the sub- 
jects of her majesty, her heirs 
or successors, contrary to the 
tme meaning of this act, be 
it enacted by the authority 
aforesaid, That if any of the 
subjects of her majesty, her 
heirj or successors, of what- 
ever degree or quality soever 
tbey be, other than the said 
company or corporation, or 
their factors, agents, dt ser- 
^wts, or other persons by 
^^ licensed thereunto ac- 
cording to the true meaning of 
^ act, diall directly or indi- 
rectly visit or frequent, trade, 
^^sffic, or adventure into, unto, 
or from the said South Seas 



or other the parts within the 
limits aforesaid, contrary to the 
true meaning of the said act, 
or shall hire, freight, or fit out 
any ship or ships, or lade or 
put on board any ship or ships 
any goods or merchandizes 
whatsoever, with intent to 
haunt, frequent, traffic, trade, 
or adventure into, unto, or from 
the said Smtth Seas, or othet 
parts within the limits afore- 
said, contrary to the true mean- 
ing of this act, every such of- 
fender and offenders shall in- 
cur the forfeiture and loss of 
all ships and vessels which 
shall be employed in such 
trade, with the guns, tackle, 
apparel, and furniture there- 
unto belonging, as also all the 
croods and merchandizes laden 
thereupon, and all the proceeds 
and effects of the same, and 
also double the value thereof, 
viz. one fourth part thereof to 
the use of her majesty, her 
heirs or sucoessorsi one other 
H 3 fourt 



-J 



for 



Cases At nisi pftitjs, 



1814. 




age «f the •/im* were not the fkctdts, agents, ot 
gefv*tite of the Souffi Sea Coflrpany : therefore, to 
ibake the voyage legal, it most appear that th^y 
were licensed thereunto. The Oeotge Canrdng^i 
licence cannot be drawn in aid. It was granted 
to the owner of that ship alone, and is not trans- 
ferrable. This brings us to the retrospective licence 
granted to the Jane^ and I cannot ascribe to it the 
effect of legalizing an adventure which had then 
terminated. The object of the act of parKatn^t 
appears not merely to have been to guard the mb- 
ndpoly of the South Sea Company^ but to subject 
the navigation of those seas to supervision and 
controul. The jealousy ^hich Spain has shewn 
ttpon this subject ever since the time of Raleigh is 
trell known to all who are in any degree aft- 
quainted with the history of the country.— Ac- 
cordingly, only two fourth parts of the penalties 
Are given to the South Sea Company. To say 
•that the retrospective h'cetice could under these 
circumstances purge the illegality, would be to 
ascribe to the South Sea Company the power of 
dispensing with a public law, and of remitting pe- 
nalties that have been actually incurred, and ^hich 
have vested in the crown and in a cotnmbn ih- 
former. I am extremely sorry wheh the contracts 



fourth part thereof to such 
person or persons as will seize 
inform, or sue fbr the same, 
and the odier two fourUi parts 
thereof to the use of the com- 
pany or corporatioii to bl^ 



i^redted in punmince of this 
act, such forfeiture and penalty 
to be recovered with full cdsts 
of suit in any of her majesty's 
courts of record in mAnhi^r 
as afbttsaid.'' 

of 
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of individuals are thus defeated ; but much more >8i4* 
mischievous consequences would follow from at- cowib ^ 
tempting to make the law bend to what may be «• 

considered the justice of individual cases* Bamm* 

Plaintiff nonsuited. 

Park^ Nolan^ and Scarlett for the plaintiff. 

Garrffo) A. G., Jervis^ and Richardson for the 
defendant. 

[Attomies, Patmort and Retrdon^l 



Vide Hobbs v. Hannam, 3 Campb. 95* Toulmin v. Ander< 
fOD| Taimt, 227, Hodgson v. Fullarton, 4 Taunt. 787. 



MoousoM V. Page. 

T'HIS was an action on a charter-party, whereby where by a 
the ship Laoinia was let to freight by the Jj 7,^;^/ 
plaintiff to the defendant for a voyage from Rio wvenaiued w 
ic la Plata to London^ the plaintiff covenanted to thip 1 fuii and 
^ receive and take on board the the said ship, a JStlag^"* 
" full and complete cargo, consisting of copper, ^^Jli^"",'*' 

other goodst on 
wlucli leparate rates of freight were to be paid;— held that having supplied her with «s large a 
ioniticv of uUow and hides as she cho«e to take on board, he was not bound to provide any copper, 
vthough for the want of it the ship was obliged to keep in her ballasts and did not nu&e so advan- 
tigeous a freight at she otherwise would have done, 

ir«der a covenant in a charter party to pay freight on skins by the pound, net weight at the 
Kin^f beaxD^vfrei^t is due on the outside skins in which the packages are conuined, 

H 4 <* tallow. 
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tallow, and hides, or other goods, but not mor^ 

than 50 tons of copper and tallow, nor more than 

15 of such 50 tons to consist of copper,'* and 

the defendant undertook to furnish and provide 

for loading ^< on board the said ship a full and 

*^ complete cargo of copper, tallow, and hides or 

other goods as above mentioned, and to pay 

freight for the said cargo as follows^ (that is to 

say,) for copper, the sura of 6/. sterling per ton ; 

<' for tallow, the sum of 2L sterling per ton ; for 

hides, the sum of one penny halfpenny sterling 

per pound, all net weight at the King's beam ; 

^* and for all other goods in proportion thereto." 

The declaration assigned two breaches ; ist 
that the defendant did not furnish and provide 
for loading on board the said ship, a full and 
complete cargo of copper, tallow, and hides or 
other goods, but refused to furnish or provide 
any copper for loading on board the said ship, and 
only furnished and provided for that purpose, a 
certain quantity of tallow and hides, the same 
being then and there wholly inadequate and in- 
sufficient to form a full and complete cargo for 
the said ship as aforesaid; by means whereof, the 
plaintiff lost a large sum of money which other- 
wise would have accrued to him for freight ty. 
virtue of the charter party. — The 2d was for . 
nonpayment of freight for the goods brought 
home. 



The 
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The defendant pleaded that he furnished the «^»4- 

ship a full and complete cargo j and that he had moorsom 

paid the amount of the freight. v. 



VAQBk 



On the first breach, it appeared that the de- 
fendant had provided for the ship a quantity of 
tallow, and as many hides as she chose to take in, 
but that he refused to let her have any copper. 
It was in consequence necessary for her to keep 
in her ballast, the place of which might have been 
supplied by the copper, and the amount of the 
freight which she carried was less than if copper 
bad been supplied. 

The plaintiff contended that under the covenant 
to load the ship, the defendant was bound to 
furnish her with a properly assorted cargo, so that 
she might be entirely filled with goods on which 
freight would be due, and that he was therefore 
liable in damages for a sum equal to the freight 
which would have been earned, had 15 tons of 
copper been put on board. 

Lord Ellenborough. — The parties very likely 
intended that copper should necessarily form ^ 
p3.rt of the cargo ; but they have not said so. 
X'lie covenant leaves a latitude to the freighter, 
to furnish a cargo of " copper, tallow, hides, or 
€kther goodsJ^ Therefck-e if the ship had as large 
^ quantity of tallow and hides as she could take 
on board, I think the covenant has been per* 
fpfoipd. 

an 



f 
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xftii4» On the 2d breach, the only question of law was, 

M^i^t»<m ^^^^^^ freight couhi be claimed for the outside 
% skins, in which the packages of skins were inclosed. 
FA^a. •pjjg outside ones are of an inferior quality, and 
generally somewhat damaged, and it appeared 
that freight sometimes is, and sometimes is not 
|!eceived for them. Some doubt was made whe> 
ther in point of fact they pay duty. 

The deifendants counsel strenuously contended 
that they were not liable to freight. 

Lord Ellenborough. — I am quite at a loss to 
understand on what ground freight should not be 
pmA for the outside skins. They occupy space in 
the hold of the ^ip, and are actually a part of 
the commodity imported. If they escape die 
payment of duty to the King, this is a violatioii 
of the low which ought to be inquired into. 

The plaintiff aocordtngly recovered a verdict 
for the full amount of tbe freight he demanded* 

Garraof A. G., MMrryat^ and CanypbeU for the 
fismtiff. 

. jPark and Bichatdson for the dcifendant. 



Hipfri 
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RiBSDALE and Others v. Shedden. situnUjr, 

Dcci4* 



npHIS was an action on a policy of insurance, dated t^^^^^ 
5th Jtme 1810, originally effected on the ship J^*^^^ 
Essay J " at and from Por/newftoio7M?(m, warranted ihiu »a 00 or 
^^ to sail on or before the 28th October ^zt six guineas day, may be 
** per cent, to return 3 per cent.^ for convoy/' Se riStf^tT* 

roetncranduaia 



wwnAffjhi 



On the 29th November 1810, the following uwiifWfiBjwhf 
teemorandum was indorsed on the policy, and afimiMrpra. 
subscribed by the defendant : "^ ^^ *• 



caueelcte 
fiMy} ttd CO 
aiak« a nnm 

<^ In consideration of six guineas j^er cen/. ad* afpraniumir 

ffk« Ala a^il 

** ditional premium, we agree to annul the war- «iiiice*v«7. 
^^ ranty of sailing, and agree to return said 6 per 
^ ceni.f if sails with convoy on or before the 
** 31st October.'* 

Topping for the defendant, made a preliminary 
objection, that the policy as altered could not be 
read for want of a fresh stamp. The memoran- 
dum constituted an entirely new contract between 
the parties. The consideration and promise were 
completely changed ; and if this alteration were 
permitted, the same policy might be applied to 
any future voyage the ship might perform* 

Lord Ellenborough. I think this alteration 
is justified by 35 Geo. 3, c. 63. s. 13, The policy 
U stiU ob the satne adventure, and its identity 

remains. 
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^^'4* remains. The memorandum only modifies a sub- 

RuksoALE sisting contract. Then the alteration was made, 

Md* Others << before notice of the determination of the risk 

Shbddbn. " originally insured;" — " the thing insured re- 

** mained the property of the same persons ;" — 

and ^* no additional sum was insured by means of 

** such alteration." (a) 



m 

t *£''!^ Portneuf is a place on the river St. Lctwrence^ 
drndasiumot about 36 miles above Quebec. The Essay having 
mfraLia^ffd- Completed her landing at Portnetifi sailed from 
SZL^'L**** thence on the 26th of October. There is no 



the COR. 

^'w a»p»«mi custom-house there, and all vessels must clear at 
instructions Quebec that load higher up the river. The ship 

tvithin the lipiits • • •ixn? i^i •% • 

ef the port, m qucstiou amved ztQuebec on the 28th, and got 
hrfip'^V her clearances on the 29th. When she lea PorU 
Md down 15 neuf she had a sufficient crew for river naviffatioa 

leegues from the "^ . ' 

pbce of lowiing to Carry her dowu to Quebec. While there, she 

with the crentest ^ i • ^ i i /• i 

part of the fleet, tooK lu scvcral scamcn, who were necessary for her 
folc AeISp b'. safety in the ulterior part of the voyage. This is 
d^t^'Jdwi^^ a usual practice in sailing from ports in the upper 
•one other sbipt part of the St. Lttwreficc. His Majesty's ship 
^0^ Borme Citoyerme was appointed to convoy the 

trade from Quebec. On the 28th of October she 
dropped down from a-breast of that city with a 
considerable number of merchantmen to a place 
called the Pillars^ 14 or 15 leagues below, but 



(a) Vide Hubbard v. Jacksoni 4 Taunt. 169. 

Still 
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Still within the h'mits of the port of- Quebec. 1814. 
There she lay to for vessels that had not been p^dsdalS 
able to join. The captain of the Essay who had and Others 
come from Portneufhy land, received sailing in- g ''• 
structions from the Commodore at Quebec^ on the 
a7th of October 9 but he was not able to procure a 
pilot to carry him down till the 30th. On that 
day he joined the convoy at the Pillars. They 
cleared the port of Quebec on the 31st, and the 
Essay was lost in the subsequent part of the 
voyage. The Commodore returned her to the 
Admiralty among the vessels that had sailed under 
his protection. 

The defendant had paid a total loss ; and the 
question now was, whether the plaintiffs were 
entitled t6 a return of premium fbr convoy. 

Topphigy for the defendant, insisted that under 
these circumstances the ship had not sailed with 
convoy within the Jmeaning of the policy. The 
convoy sailed from Quebec on £he 28th of October. 
At that time thre Essen/ had not obtained her 
clearances, and in point of fact she did not saU 
till the 3otb. The circumstance of her after- 
wards coining up with the convojring ship is im- 
material. In Taylerv. WoodnesSj Park 349. Lord 
Mansfield held, that where a ship warranted to 
sail with convoy, was only two hours in getting 
under weigh after the convoying ship, the war- 
ranty was broken. 



^ 



Lord 
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^'4* Lwrd Ellenborough. There, the master was 

Hipa^PAu S^^^^y of culpable negligence, in refusing to 

and Odiess weigh according to the signal, in consequence of 

tomaik ^^*^^ ^^ ^^^ captured ; and it was very properly 

held that the ship did not sail with convoy. In 

thepi'esent case, I am of opinion, that the ship 

did sail with convoy before the 31st of October. 

On the f 7th, the roaster received his sailing in* 

structions, and on the 30th, he came up with the 

convoy within the limits of the port o£ Quebec. 

Where there is no negligence or default, I do not 

consider it necessary that the ships should all 

break ground at the same time. Here, for want 

of pilots, the thing was impossible. 

The question then arose, whether the plaintifl^ 
were entitled botb to the 6L per cent, mentioned 
in the memorandum, and the original return of 
3/, per cent for convoy provided for in the policy. 
Lord EUenborough ruled that they were, and they 
accordingly had a verdict for ^Lper cent. 

Garrow A. G* Parkf and CoUman^ for the 
plaintifis. 

Topping and Tadtfy for the defendant* 



Rn>9* 
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Ui 



18 14. 



Satun&y, 
Dec»5. 

A poKry at ind 
fcom Portneuf, 



RiDSDAL£ and Others v. Newnham* 

nrHlS was an action on the same policy men- 
tioned in the preceding case, against an *?^^ »tw^« ' 
underwriter, who had refused to sign the memo« edawii^tyui 
randum, annulling the warranty as to the time of lI'gtK "o^c^c^^ 
the iihip's sailing. f;;-V|SJ5, 

actually did 

The question therefore was, whether she sailed oeuftoQuebei: 
on or before the 28th of October. fi«^?^*riw 

navigation. She 

GarrowA. G. for the plaintiffs, insisted that she her custom 
had, as in point of fact she sailed from Portneuf^ aJo^cb^™^ 
the terminus a quo, on the 26th. What after- (^^ jJJ^vj^ 
vrards took place at Quebec, was according to the st. Lawrence 

cleas out) till duB 

usage of trade in the River St. Lawrence, of which 29th,aDdihe 
the tiuderwiters must be taken to be cognizant. l^^oT^ 

board to com- 
pleu the cMir 

- 1 am of opinion that ^<»' ^ ^^kth^ 

- . n ^^ For wint of a 

the ship bad not sailed on or before the 28th ofOe^ pUotihe did not 
tober, within the meaning of the policy. She was g^^tiuoie 
not then in a capacity to sail, for she had neither ^^^ ^j^ 
obtained her clearances, nor completed her crew, uodwtheitar- 

cumtancet the 

The warranty could only be satisfied by a com- watrantytotau 
mencement of the voyage, with a crew competent October had noc 
to carry the ship to her port of destination. ^^**°«^ 
When the ship was lying at Quebec obtaining her 
clearances, and taking in her crew, bow can she 
be considered as having sailed on her voyage? 
She sailed on the 30th and mA before. 

The 



Lord Ellenboroogh. 
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. 1814. The plaintifis were nonsuited ; and the court of 

BjtvDALE ' ^ ^* afterwards, on an application f or. a n^vy trial, 
and Others approved of the direct^cjn qf^.the Jui^e at Nisi 

N.WKHAM. P""^ 



• I* 



^^.Gfirrow Af. G. PiarA:, , and Coltman for thp 
{Jiaintifis. 



'J 



Topping and Newnham^ for the defend(int 

[Attarn!es, Aubaok and Cftgg.'] 
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Friday, Parker and Others v. James and Another. 

Dtc.s6. 

Where goods jgPECIAL assumpsit against the defendants as 
foreigniiart are owners of the ship Monf Stevens^ ^n which 
^q^nce ofT' the plaintiffs had shipped certain goods to be car- 
^1S*S^ ^ ^^^^ ^^^^ Liverpool to . Trieste. . The declaration 
goods are entided alleged that in consequence of a deviation, the 

to recover from 1-1 1 ' t mm «• •gm. 

theowneraof ship and goods wcrc captured, and the plaintiw 
^*mt^5?5th^ lost the benefit of a policy of insurance effected 
^\h^^\^' ^P^° them, together with the price of effecting 
charges, and not the saoie^ aud thc whole value of the goods, part 

the expence of - n t • • ' i a . " t - 

effecthig a policy thcreof being uninsured. 

of insurance 
upon them, 

pr^rthai"hl ^^^ ^^® ^^"^^ ^^ entirely upon admissions, 
goods at the \^hich statcd that thc defendants wcrc owners of 

tnne of the loss 

were inhanced ID the ship, dud that lu August 1803, sho Sailed on 

value beyond 

;h«ir first price to the amount sought to b« /ccoverad for inuniice. 

7 the 
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the voyage mentioned in the declaratidii ) that ^^14- 
goods were shipped on board her at Liverpool by Pabkeb 
the plaintiffi, the cost price of which, with the and OiherS) 
shipping charges, amounted to 4411/. 13^. ^J.;^ James 
that the plaintiffs insured* the sum of 4000/* on and Anoiher^ 
these goods, and paid 720/. i6s. 6d. for the pre-* 
miums of insurance ; that the ship deviated from 
the course of the voyage to chase prizes, and 
"while in the act of deviating and chasing, was 
captured, whereby the goods became wholly lost 
to the plaintiffs ; that the defendants paid the 
plaintiffs the whole of the sum of 441 17. 13^. ^d. 
and refused to pay the sum of 720/. i6s. 6d. : and 
that the right to recover that in the present action 
was the only question between the parties. 
« 
Park for the plaintifis contended, that they 
had a right to recover the premiums of insurance, 
by the amount of which the goods were enhanced 
in value beyond their cost price. The premiums 
might have been covered by the policy, and in 
that case the defendants clearly would have been 
liable for the amount: but it could make no 
difierence to them whether the plaintiffs included 
them in the insurance, or pro tanto stood their 
own insurers. All benefit of the policy was lost 
by the deviation, and the expence of effecting it 
ought therefore to fall on the defendants. 

Lord Ellenborough. — The plaintiffs were en- 
titled to recover the value of their goods on board 
the ship, at the time she was captured, by means 

\ou IV. I 0f 
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i8i4» st the dievktion^ They have actually received 

j|][J^jjj^ tiie co«t price of the goods, together with the 

end Othem shipping charges. I have no evidence before me 

Jams ^^ ^^^ goods were worth more. The admissions 

ssdAwtfaer. are silent as to the profit of the adventure. Had 

there been no insurance, I could not have said, 
without proof, that the goods were worth more 
than the cost price and shipping charges ; and I 
cannot say that i>y the mere act of insuring, the 
value of the goods is enhanced by the amount of 
^ the premiums. In short, it does not appear that 
the plaintifis have sustained more damage by the 
deviation than is satisfied by the sum already 
paid them. 

Nonsuit. 

Park^ Scarlett^ and Starkie^ for the plaint^ 

T(^pping and J. Warren for the defend^Qts^ 
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SITTINGS AT GUlttfHACl;. 

• . • t * f 

* f " , • * - 

4/^ Michaebnas Thm^ 

» - ■ 

Aulan t^, Mawson. 1814. 

^HE plaintiff declared as indorsee against the - 

defendant as drawer of a bill of exchange ^f^^l^SZ^ 
alleged' to have been diiAonoured for non-accept- llbmor^^i^ 

ance* mjUtraand 

* .:..:...>: « <od>. ahhotitfi 

The^ instrument given in evidence was in the £^!i^^' 
ftUowmgibitni ' - * dec«ioit,wiitt 

^ night malw it a 



€€ 



£40. Broiffbrd^ August a. 1814. 

Two months after date pay Mr. Lewis Alexm 
^ ander^ or order, forty pounds, value received. 

<< Oeo. Mamson. 
^ * u&ir John Perrmgy 

^ Shtmy Barber^ and\Co. 
** Bankers, 

«« Lofkkn.'^ 



« The << o^' was ia veiy mail Itttwf iadoBed iatkebookof 
^ S which foUowi. 

I a Tbua 
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This instrument was drawn in Yorkshire^ itiA 
being remitted to the plaintiff, who is an attorney 
in London^ he presented it for acceptance to 
Perring and Co. ; and as they refused to accept it, 
he immediately gave notice of its dishonour to the 
defendant, ^nd commenced an action against him. 

The question was, whether the plaintiff had a 
right to treat ^is instrument as a bill of exchange ? 

Vaughojij Seijt. for the plaintiff, relied upon 
Shuttleworth v. Stephens j \ Campb. 407. 

Sfieplierdr S. G. contra^ offered to prove that 
such instrnments are very generally circulated in 
Yorkshirej where, this was drawn, and that tb^JC 
are there universally considered and treated as 
promissory notes. There was no direction to 
Perring and Co. The note was not drawn upoa 
them. Not being drawees, had they put their 
names upon the bill, they would not in point of 
law have been acceptors* The money was merely 
to be paid at their house, and if they had paid i(, 
they would have done so merely as the agents of 
the maker, — in the same manner as if they were 
to pay a bill of exchange accepted by him payable 
at their banking-house. The instrument^ there- 
fore, was wanting in the essential requisites of a 
bill of exchange, and the plaintiff could have no 
right to demand payment of it, or to resort to the 
maker^ till the expiration of the two months and 
three days of grace from its date. 

GiBBS, 



\ 
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GiBBs, C, J. — Upon the authority of the case 
cited, I should not have hesitated to decide that, 
in point of law, this instrument is a bill of ex- 
change, had the word at been distinctly written 
before the names of the drawees. But I shall 
leave it to the jury whether the word " at*' from 
the manner in which it is written, wa; not inserted 
for the purpose of deception, and then the in- 
strument is a bill of exchange in point of fact* 
The ** at'* being struck out, it is in the common 
form in which bills of exchange are drawn. The 
defendant says, " Two months after date paj/.^^ 
This is not a promise to pay, but a request to third 
persons to pay. I cannot receive evidence of the 
manner in which such instruments are considered 
iQ , Yorkshire. The defendant, in contemplation of 
law, issued it in London^ where Mr. Allan received 
it He took it to be a bill of exchange as almost 
an^r other person in London would have done. I 
can see no motive for drawing an instrument in 
this form except to deceive the public. If such 
instruments have been common in the country, 
they ought not to be continued or endured. 
Mr. Allan did well in immediately commencing 
the action, when Perring and Co. refused to accept 
the bill. 



iiy 




. The jury found the insertion of the " at" to be 
fraudulent, and the plaintiff recoverd. 



1 3 



Vaughan^ 



f tt eABEB AT van iHtnn, 

^ «*»4« ^ FiitfgrAMt Scrjt and Abbott^ for the platfitiff 

«- Shepherd S. 6. for the defondant 

So aa instrument by which pfj, was hdd a sood promis- 
the nudver prdiiiiittd nM^ to Mty mile. 2 AtL %%^ 



Hawi;!KTt r. HA8W£tx. 



bfjiicj if t good HTHIS was an action of asftompsit on the war- 
aeckZ^^thT ranty of a horse« Hea^r ^e general issue. 



vamlitrjof a 
hone. 



It was proved tbaf^ the defendant, who had been 
some time in possession of the horse, sold him to 
the plaintiff with a warranty of soimdoess, and 
that he turaed ou^ to have been then unsound. But 
St was proved tjteafc the defendant is still under age. 

Tlie plaintiflTs counsel contended that infancy 
was no answer to the action. An in&nt may 
, bind himself by a contract which is for his benefit 
Being in possession of a chattel for which he has 
DO use, it is for his benefit to sell it in the used 
way in which such chattels are sold. But it is 
usual to sell ft horse with a warranty of sound- 
ness, without which he could not be edd to 
advantage. Therefore an infant is liable for a 
breach of the warranty^, ^qt 



•i - ■ ^ i 
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GililM, C J. held the contract to bt yniiii^ and ^ '814. 
directed a Howiw* 

Park^ Serjt. aod !Z\r(%, for th» plaintiff. 
Frnt^ant Seijt. and tt^fnold$t for the defen^tt 

[Attoniiet TtmUmfM and //«««#.] 



Fm^ Wanrick v. Bruce, t M. and S. 305. 



Sheels t^. DaVIE9. 

fiilS was an action of assumpsit for the freigfat fa"*^ 

of a quantity of butter caortied itt a general dootto ditgood i 
ship, and received by the defendant under the ^Lmu)^ 
biU of lading. I^S^^ 

pkct diftiiMt <]r 

The defence proposed to be set up was that the 
butter had been injured by bad stowage^ to a do* 
gree much beyond the amount of the freight* 

Besty Serjt. and E. Lmves^ for the dei^endant, 
insisted that this was a suflScieflt auswer to the 
action, as it shewed that no benefit had been 
derived from the carriage of the goods ; and^ at 
any rate, it might be given in evidence in miti* 
gation of damages^ They relied on Basten v. 

I 4 £utttr^ 
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1814. Butter, 7 East, 479. and Famsworth v. Garrard, 
^Shkls ' * ^^P^' 38- But 

v.- 

Da VIM . GiBBS, C. J. held that the bafl stowage of the 
goods was the subject of a cross action, and did 
not affect the right to the freight 

Hie plaintiff had a verdict for his whole de* 
mand.(a) 

Vaughan^ Serjt. and Gasalee, for the plaintiff. 

Best, Seijt. and E. Lowes, for the defendant. 

[Attornies, Gngsom and StratioM,] 



Vide Bommann v. Tooke, i Campb. 377. 

(a) I was not myself in The note was furnished to 
Court when this pause wns me by a friend at the bar. 
^ied* 



Hooper 
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Hooper and Others, Assignees of Wells, a Bank- 1814. 
rupt, V. Ramsbottom and Others. ' ' ' " t 

TROVER for deeds. Upon tbe sale d 

^ letsehold pra- 

mbes, the pin^ 

• By indenture, bearing date 24th DeCenib&r 1 8 i i , ^^^^^ 
John Jones demised certain premises in GracC" for the puichue 
churck Street to John Storm for the term of 21 or^n^'ieaseuid 
years. By mesne assignments this lease became «t<!^bJ*Jh« 
vested in John Whittle Haroejf^ a partner in the ^^^ed^fhi 
iirm of Harvei/ and Son. bankers in Essex. In ^ p«»» «« « 

^ ^ ' coUiteral tecu- 

Aiigust 1813, he agreed to sell it to WellSj the nty.tobedeiu 
1>ankrupt, for 630/. ; that 130/. of this sum should JSwhiilSr^OT 
be paid in cash ; that for the residue J. W.Harvey JjJ^^f^^ 
should draw five bills of exchange on Wells at after tome of the 

bills are paidtgett 

2, 6, 12, 18, and 24 months, and that the assign- poateason of the 
ment of the lease from /. W. Harvey to WellSj ^^^^ 
together with the original lease, and the mesne p'e*^'"^ 
assignments, should remain in the hands of Daniel uaju* wAwani 
Whittle Harvey^ an attorney, as a collateral security l^ll^^hn 
for the payment of the bills. The bills were I^^JSL*!!" 
drawn, and the deeds lodged with D. W. Harvey "•"J^^n^ 
accordingly. Two of the bills were paid, — when M«n <» **^«** 
Wells became bankrupt. /. W. Harvey being amount of theie 
then very much pressed for money, went to ^** 
JD. W. Harvey^ and obtained from him the original 
lease and mesne assignments. These he pledged 
with the defendants, his town bankers, with other 
securities, and the defendants bond fide advanced 
ja considerable sum of money upon them. He 

like. 
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i8 »4* likewise gave them the three bills accepted by 

HorasB ^^^ which remiauied unpaid. The plaintiffi 

maLOthen before the commencement of this action ten- 

jl^^^^^, dered payment of these bills to the defendants, 

TOM and and to the assignees of /• W. Harcey. 

Shepherd^ S. 0« for the defendants^ contended, 
that they had a Ken on the deeds for their ad* 
vances. This was like the case of a first mort* 
gagee leaving the titler deeds in the hands of the 
mortgagor, who again mortgages the premises. 
Ttie title of the second mortgagee is preferred. 
Tliese deeds never had been delivered to WeUs^ 
and were subject to any misapplication that the 
Sarveyi might make of them. That party ought 
to suffer by whose means /• W. Harvey had been 
enabled to commit the fraud. 

GuBs, C.^J.— -I am of opinion that the plaintifi 
are entitled to recover. Had the deeds been left 
in the hands of the assignor, this would have been 
like the case which has been put of the second 
jnortgagon But they were deposited with D. W. 
Hainei/^ to be given to WcUs when the instal- 
ments were paid. A wrofig was committed when 
he parted with them to another person, and the 
defendants QM^not at any rate acquire a greater 
lien on the deeds than existed when the original 
deposit took place. The money due upon the 
bills with interest has been tendered. Therefore 
tbe plaintiffi would have been entitled to xecover 



■i; -n ■ 
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the deeds from D. Iff. Hmve^j and have tlie tame >^4* 

Tight as agttitisC the defendattlis. HMnoT^ 

aadOtten 

Vetodict actorditigly, which was aftenvards a|^ RAmUn^ 

proved of by the Court) on aa applksthm iW a tom and 

new trial. Odiin, 

Lem, SeT^L miA QitiijpbeU, fyt the i^ntiSa^ I 
Shepkepd, S. G. and CkirwMi^, for the defewd^nt 



« - I 






■ « 
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Metcali^ r. PAliity. 

nriflS was an action on a policj of insurance 06 poBct m sUp 
the ship NAff BrtmStekk^ « at and flnofti l^S^^ 
'^ i<n%t^ to Englandy with liberty to touch at all J^'^.f^^ 
•• tir any of the West India islands^ Jemaica llu or any of tu 
^ eluded, and with liberty to seek) join, and ek^ w^i^*^ 



^ change, convoys, without befing deemed a HetT'thtttiie 
" deviation, at a premium of 25 guineas per cent. jJj^Sjj^* 
•* to return 5?. per cent, fbr contoy from the ihwiwiicjr might 
^ Leeward Islands, and ^L per teM. more, if the ^^w^uSL 

• aWp should not go to J<makt^ and arri^^. ISTi^iiitt 

* Watranted at jintigua, 27th July iSi i/* SS!!to^Sii3; 

. tndiuyattudi 

• • • • • 

f he ship arrived at AnttgHd btSbte thlA dayiHild ^'« .Imwy 

tftati&tted tlMre till ^ toth at N«i9eii^tet» wheth h;.^S^cf^ 

not 
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^H- not being able to procure a full homeward cargo, 

MfiTCA|.tJc s^® sailed for that purpose to 5^/. Kitts^ which is 

; p. out of the line of the voyage to England. Here 

Farrt. gj^^ remained to complete her cargo till the 15th 

of January following. She then sailed for London^ 

but met with so much damage on the voyage that 

she was forced to put into Falmouth^ and was 

abandoned to the underwriters. 

£eni; Serjt. fbr the defendant, made two ob- 
jections to the plaintiflTs title to recover, ist. The 
ship had no right to go to St. Kitts. The liberty 
to touch at all or any of the West India Islands 
must be confined to such as lay in the line of the 
voyage from Antigua to England ; and as many as 
the ship touched at, she was bound to take them 
in their geographical order, sdly. But sup- 
posing that she had a right to go to St. Kitts^ she 
was not entitled to remain there at the risk of the 
underwriters for the space of two months. The 
liberty in the policy was only to touch at all or 
any of the West India Islands. Under that, she 
could not stay for an unlimited period, with a 
view to procure a cargo. 

GiBBs, C. J. — I think the plaintiff is entitled to 
recover. The policy appears to me to^have au- 
thorized the ship to go to St. Kitts^ and to remain 
there till her homeward cargo was completed. 
There is a liberty <^ to touch at all or any of the 
<« West India Islands, Jamcuca included.^* This 
shews decisively that they might be taken without 

any • 
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any regard to their geographical order. Jamaica 1814- 
is at least 500 miles out of the direct course from MExcAL»i 
Antigua to England. Then, does not the ¥^hole v. 
scope of the adventure, as described in the policy. Parry. 
shew that the ship was to go about from island to 
island, if necessary, for the purpose of seeking 
for freight? What could be the object of the 
liberty given her to touch at Jamaica if she could 
not stay there to take in goods ? Was she to go 
500 miles out of her way for the mere pleasure 
of viewing that island> and asking for news ? The 
gentlemen of the jury say that this is the winter- 
premium, and that shews that a winter risk was 
in the contemplation of the parties, (a) 

Verdict for the plaintiff. 

The ship sailed on the homeward voyage Toimniidatet 
without convoy, and without a licence, but the ^tb^^Ld 
captain swore that this was done without any JJlJ^'J* ^^Jl^ 
orders from his owners, who reside in England. '« » neccs$*ry i© 

*^ prof e that thii 
happened with 

LenSj Serji. insisted that they were bound by ^'^^^J^^*^^ 
the acts of the captain, who was their agent, and 
that the insurance was thus vitiated by the convoy 
act, which would otherwise be rendered a nullity. 
Where there is an insurance on goods, it may be 
necessary to shew, by direct evidence, that the 
assured was privy to the ship sailing without con- 
voy, but that must be presumed where the 
insurance is on ship. 



(a) Vide Bragg v. Andersoni 4 Taunt. 229. 

GlBBS^ 



Ii< 
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»8i4« GiBBS) C. J. after referring to the statuiet ex- 

-p^^.^wM preflsed himself of opinioD, that to affect the vali- 

V. dity of the policy on this ground it is necessary 

'^^^^* in all cases to prove tlie' priritjr of the assured to 

the ship sailing without convoy. 

Shepherd^ S. 6., Vat^ghanp Sent, and CampbeU^ 
for the pliUBtitit ^ V i \ > 



LeM^ Seijt and 



^ for the defendant* 



(Attomiei, .fiWaad Dtmdt,] 



.^ 



Vid€ Cohen v« Hiocklqra i Tsunt. 149. Wnke v. AtXf^ 
4Tauiit.493» 
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CASES 

ARGUED AND DECIDBD AT 

JV/S/ PRIUS 

INK.B. 

At ihe Sittings after Hilary Term, 
55 Geobok IIL 



■» ■» >• 
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hbst sittings afteb term at westmikstibb. 



Hartley v. Joseph Wilkinson and Another, v , ^ yi ' 

TbesdiFy 
Fib. 13. 

^HIS was an action by the indorsee of a promiti* An 

sory note, dated 4th April 1814, whereby the Sb?S«rf?i» 
defendants jointly an^ severally promised to pay ^ • ^[!!!ur[L 
John Foster J or order, the sum of 25/^ being the niiKt^M^rdM 
amount of the purchase-money for a ^* quantity of E^!hii!Ln«to» 
" fir belonging to D. Hartley^ and then lying in tTJtSJJJSSii 
" the parish oi FilUngham.** !!?j£^V - 



any 



difouit 
le about 



Upon the note was the following indorsement : I[uytb«tooab 

h should b« foid^ 
it not a negoti* 

•* This note is given on condition, that if any «Me^pwMiiiCfy 
^ dispute shall arise between Lady Wray and Z>« 

•« Hartley 
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1^15^ " Hartley respecting the sale of the within-men* 
Hartley ^^ tioned fir, then the note to be void.*' 

Md AnSK I' appeared that D. Uaritey, the plaintiff, had 

bought some fir-timber from Lady Wrajfj at FiU 
Ungliarriy in LincobisJiirey which he had not paid 
for. This same timber was sold by his agent^ 
John Foster J to the defendant, Joseph Wilkinson'^ 
and it was agreed that a promissory note should 
be given for the value, which the otiier defendant 
was to si^n as a surety. After the body of th^ 
note had been written, but before it was signed by 
either of the defendants, a conversation arose 
about Lady TVrm/ still claiming the timber^ as 
she had not been paid for it : whereupon, with 
JPo^/l^s concurrence, the above indorsement "was 
written on the note, and the defendants then 
signed it. 

Abbott for the defendants contended, that 
« u|ider these ctrcumstailces the indorsement mmi 

to be taken as part of the note, and if so, then it 
was not payable absolutely, but upon a condition, 
and therefore it was void. He relied upon Leeds, 
V. Lancashire^ 2 Campb. 205. 

« 

Parkj contr^, insisted, that the indorsement 
was no part of the instrument, and if it were, 
that it merely expressed what would otherwise 

have been implied, and therefore bad no operation* 

• 

II Lord 
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Lord Ellenborough held, that as the indorse- v '^'^' ^ ^ 
Bent had been written before the note was signed, Hahtlbv ^ 
it must be taken to be part of it ; and that as the t)^,, |^' 
fiote' was to be void on any dispute arising between andAAOtlier. 
Laidy JFray and D. Hartley ^ the payment was 
conditional only, and the instmrnent was not a 
promissory note within the statute of Anne. 

The Plaintiff was nonsuited ; and the Court 
of K. B. in the ensumg term refused a rule to 
shew cause, why the nousuit should not be set 
aside. 

Park and Bamewall for the plaintiffl 
Aibottfor the defendant. 

[Attonuet, DoM and J'dme*.} 
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Chesmeb v. Notes. h^^' 

THIS was an action on a foreign bill of ex- a nouriii pt©. 

•A test uodtr i6si* 

change drawn at St. Croup^ upon a person at is no endenm 

■n • ^ J that a fortign 

J^mStOk bUI of ezdiance 

has been pre* 
tented for pej- 

In the course of the trial, it became material to m«ntuiEoi- 
shew that the bill had been presented to him for 
(layment. 

Vol. IV. K For 



iti y> F(M* this purpose, the plantiff's counsel offered 

CsBBMui ^ evidence a notarial protest under seal, stating 
the fact of the presentment in the usual form, 
and contended that by the usage of merchants a 
protest under a notary's seal is evidence of the 
dishonour of foreign bills of exchange. 

Lord Ellens 0R0U6H. — The protest may be 
sutBcient to prove a presentment which took 
place in a foreign country ; but I am quite ^e^ 
that the presentment of a foreign bill i^ I\ngli<^ 
must be proved in the same manner as ii* it jverf^ 
an inland bill, or a promissory note. 

The plaintiff had a verdict upon other evidence. 



Campbell for the plaintiff. 
The cause was undefended. 



t» 



Fiefe la Mod. $^5. 



. V. 



BCISEY 
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Bessey V. Evans. 



i8i5. 

Saturday, 
Jan. 28. 



^KDEBITATUS assumpsit for demurrage. it is no defcnct 

^^ to an action for 

demurrage, that 

Tm smp was let by the plamtifi to the defen* i<»d>«s ^^ s^p 
daot for a voyage from Heligoland to London. !!^fcusTom! 
T^ ^rcement provided that the defendant u^uw^rSi" 
ibocild be allowed 30 days for loading and un- «ng«p*«<tf^ 
loading the cargo, and should pay three guineas a 
day demurrage for every day beyond that time. 

The whole of the cargo was unloaded in the 
port of London^ within the ruflsing days, except 
four barrels of pitch, which the officers of the 
customs would not permit to be landed till 17 
days after. It did not appear that there was any 
thing illegal or irregular in the importation of 
the pitch. However, the master of the ship ap- 
pirebending there might be some difficulty about 
it, remonstrated against taking it on board at 

Heligoland. 

Abbottj for the defendant, contended, that he 
could not be liable for the wrongful act of the 
custom-house officers in . detaining the ship ; 
and if they were justified in detaining her, then 
the plaintiff could not complain of what had 
arisen from his own violation of the law of the 
land. 

K 2 Lord 



u» 
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Lord Ellenborough* — ^You stipulated that the 
goods should be loaded and unloaded in 30 days, 
or that you should pay three guineas a day de- 
muftigi. At the expiration of the 30 days^I think 
you became liable for demurrage, although you 
have been prevented from unloading the goods 
v^ithin that time by the wrongful act of a 3tran« 
ger. Then as to the supposed illegality of the 
Jmportatiopt (of which there is no evidence) 
you caa have no right to complain of that, after 
having compelled the master to take the pitch . ^m 
board. 



J . . « . -•. 



The plaintiff recovered. 



BoarJett BXi^ Ballantme for the plaintiff 
Abbott for the defendant. 



[Attoniies, trUism ajod^B^vUL] 
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Vids Leer v. Tates, 3 Taunt. 387. Jeison o. Sully, 4 Ttiunft. 
51.^ BanidaU.v. Ijnchi 2 Cainpb.352. 
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Marshall and Another t;. Cliff and Another. 5"i?*y» 

Feb. 17. 

npHIS Was an action against the defendants as [""^'J^^J^. 
owners of the ship ArundcL for not pro- en of .ship, it 
p^rly ctfrfitig goods of the plamtiflb. primfi f«cie eri- 

.^ ; denct of owner* 
thip, to put in an 

To prove the defendants to be owners of the ""^'^^J^^niSi 
VesseV there was put in an undertaking in the given before tho 

r* tt • r» • t n *i .• commencement 

ioliowing form, ^iven before the action was com- of tiie action bf 
menced, 1>y the gentleman who was afterwards whsS^USdl^ 
their attorney on the record. ^^^ ™^ 

< • '\ fending it, in 

*< I hereby undertake to appear for Messrs. icribei them « 
" Thompson and Marshatl^ joint owners of the ^filJiw 
*« ^loop Arundel^ to any action you may think fit ^^^ •••^' 
^ .tor briiig Against them. - v> i 



« mdd. 



«» 



Marryat for the defendants insisted, that they 
were not bound by this undertaking, as it was 
given at a time when Mr. Comer was not attorney 
in the cause ; and the plaintiffs were at any rate 
bound to ofier some other evidence of his agency 
at that time than the mere circumstance of his 
iince having become the attorney on the record. 



K3 



Lord 
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^ ^^'5' ^ Lord Ellenborough. — I think this is sufficient 
Marshall p^imdjacie evidence. The Court would have 
and Another enforced the undertaking by attachment. I must 
Ctivf presume that Mr. Corner^ who is now the attorney 
andAnodier. on the record, was then the agent of the defen- 
dants, and had authority from them to admit 
that they were joint owners of the vessel. 

The plaintiffs had a verdict* 

The Attorney-General and Comyn for the 
plaintiffs. 

Marryat and Nohn for the defendants. 



Le Loir v. Bbistow* 

In an •ction by a 'T'HIS was an actiou for servant's wages. Plea^ 
hisinasttrfor thc general issue, with a notice of set-off. 

wages, the litter 
cannot generally 

Sw^of*'^8 ^^ appeared that the plaintiff* had served the 
lott by the negu- defendant, an c^cer on the staffs of the Duke qf 
former ; but if Wellington^ lu Spainy and that there was a balance 
havt b^en*^m of wages duc to him of 31/. 

of the original 
agreement be- 
tween them, that xhe defence was, that it had been agreed be- 

•houid pay out of tween the parties that the plaintiff* should pay. 

his wages for all 

his master*s goods lost through his negligence, the value of goods so lost may, under the general is- 

fue, be deduaed from the amountof the wages. 

» for 
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For whatever was entrusted to his care, and was 181 $• 

lost through his negligence ; and that articles be- XirLorE 

loDgrng to th^ defeddaiAt of gfeHfier vAlue than v. 

the sum demanded had been lost in this manner Brwxow. 
tbrtiugh the phtintHF's negligence. 

' J r * , 

Lord Ellenborough said, that the valtfft df theiie 
articles was not the subject of set-off; but that if 
if could l)'e prored to be part of the original con- 
tract, that the plamtiff should pay out of his wages 
tb^e valtie of his master^s goods lost through 
his negligence, this would be tantamount to an' 
agreement that the wages should be paid only 
after deducting the value of the things so lost, -^ 
which would be a good defence under the general 
issue. 

The defendant, however, was only able to 
prove an admission by the plaintiff, that be wat^ 
liable to pay for the atCiGles lost, which was held 
to be insofficient, and the plaintiff had a verdiet 
for 31/. 

T4fpjmig and E. Lowes for tbe plaintiff 
. Motmer for the defeiulant. 



VicU Bromi v. HodgjftOBi 4 Taunt. 189. 
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. FcEKEAUx uFoTHEBBT and Clarke. 

'■ . . < 

^^t*irii ^RESPASS for breaking and entering the 
loir and diEcruii plaintiff's house and distraining his goods. 

Wifi^yre- Plea, the general Issue. 

moved from the 
preiitsetthe 

■jght^befort the It was provcd that the defendant, Fotherhy^ oa 
ibf the purpose ' the ist of OcA^i^T last, did enter the plaintiff's 
dittMi?** house, and make the distress, but there was no 
J^l^T^. "" evidence against Clarke. 

where the de- 
fence is. that ^hej t_ 1* 

were taken as a The defence was, that the plaintiff had held 
luvi^b^n'^'^^ another house as tenant to the defendant Clarke / 
t^^omihi ^'^^ ^^^ goods distrained were clandestinely and 
wSttTi^i fraudulently conveyed away from this house on 
"^•^M. this ifcSth of September J to prevent the landlof d 

from distraining them for the arrears of rent 
to become due the following day, and that they 
were within 30 days afterwards taken and seiased 
as a distress for the sai^ arrears of rent. 

Holt forthe plaintiff first contended, that there 
was no right to follow these goods, as they were 
removed before the rent became due, fVatsofiv. 
Jdairij 3 Esp. 15.; and, 2dly, that at all the events 
this was no defence under the general issue, i^ 
the goods were not taken upon the premises for 
which the rent became due, Vaughan v. Davis^ 
I JBsp. 257. 

Lord 
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Lord Ellenborouoh. — Upon the first point I ^ '^'5* 
entertain considerable doubts, and if the cause Yvrvmaux 
had turned upon that, J should iiave reserved it v. 
for the opinion of the Court. Where goods are ^™d"* 
fraddulently removed from the premises in the Clakkm. 
night, to prevent the landlord from distraining 
upon them for arrears of rent 4;a become due 
next morning, the case certainly comes within 
the mischief intended to beTemedied by 1 1 Geo. 2. 
c. 19., and there is some ground to contend that it 
comes within the provisions of that statute. But, 
upon the ad point, I am clearly of opinion, tliat 
the defendant was bound to justify specially, (a) 

.The plaintiff had a verdict against Fo0ierby ; . 
acfd Lord EUmborough granted a certificate under 
8 & 9 IT. 3* c. 1 1 . that there was reasonable ground 
to join GiorA^ as a defendant, for the purpose of 
depriving him of a right to costs. (6) 

JBbtt and E. Lowes for the plainti£ 
Park for the defendant. 



•«!•*■ 



(0) Vide II G.3. c. 19. $ i, 2. 2 Wma. S.284. (a. 2.) 
(&) Vide Aaron 0. Alexaiwier, 3 Campb.36. 
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Vaj-T-T." 
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p^'^; IJNDBftWOOD 1^; RoBfiETSMT. 

Hdd thit the 'T*mS was an action on a policy of insnratiee 
l^^^'U^ goods Id VLud from Lomkm to Demm^ 

from London to ^ 

Demanura were 

only fiabie for The ship was csptored near tbat pliice bjf 
wh^ufes^l Americam privateer. She was pitmdered et 
SlJS^td, stores, and the whole of her crew taken out, exc 
sTtSL^'s *^® ciqatain and a boy. She was aftevwarAr 
stript of au her captoTed and carried into St. Tkoma^. v^er^ 

hands, and the *._ , ir.^>.» rr«i * • 

capain not amred on the 1 2th of October. The captain % 
^^SSJ^^"" himself ainoifr innediately to Tork^tm^ Wbefe 
j;^4*f;^ Vice-admiralty Court for these islands sits^ aiWc 
money to pay \)^q j ^th pf the Same month, upon a petition i 

the salvage, im- '* * * . ^ 

mediately sold sentcd for that poorpose^ oM:aified an order to 

die ship and ^ii* i -n* • a * 

cargo, and broke the ship and cargo. — - Being now examined \ 
up^theadyen- ^itness, he sworc that he could not proctb 

crew of any sort to carry the ship firom St. Hum 
to Demararaj and that without selling the ci 
he could xfot pay the salvage. — The cargo 
sold at a loss of more than 60/. per cent. — ' 
defendant paid into court a sufficient sum to c< 
his proportion of the salvage, &c. ; and the ques 
was, whether the captain, under these circ 
stances, had a right to sell the cargo, and to b: 
up the adventure, so as to entitle the plaint! 

reo 
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recover i^iDst the uaderwriters as foF a total i%t^ 

HM|8« 

Lord Ellenborough. — I think it of great im* 
portance to prevent a partial loss from being 
turned into a total loss by un necessarily breaking 
up the adveuture. In this case^ although the 
captain could not at first procure a competent 
crew . to navigate his vessel, he ought to have 
waited a reasonable time ibr that purpose. Ships 
that came in might have spared him assistance, ov 
seamen might possibly have been obtained from 
the neighbouring islands. But hftving arrived at 
St. Thomases on the 12th, he on the 15th gets a 
decree from the Vice-admiralty Court at Tortola 
for the sale of the ship and cargo. I conceive 
that under these circumstances he had no right to 
sell the cargo. To enaU# hun to pay the captors' 
eighth, he was bound to have tried, and to have 
tried seriously and deliberatelyj every other expe- 
dient to raise money before disposing of any part 
of tlie goods intrusted to his care* It does not 
sMisibotorily appear that he might not have raised 
the money by drawing on his owners, or by hypo^^ 
thecating the ship. He came to his conclusion in 
thrae. daySk The sale of the cargo was only ta be 
CMArted to in the last extremity, when every other 
etqiedient had failed and every other resource was 
kappless. I think tbe underwriters are liable foff 
ifafii snlvage and plunderage^ and no farther. Thera 
WM^heffenoloasof the adventure by any peril in- 
sured against. Even if the ship insured was pre- 

venteii 
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^^^ vented from completing the voyage, it does not ap* 
^jj^^jJJJ^J]^ pear that the goods might not have been forwarded 
«. to their place of destination by other vessels. 

There was a verdict for the defendant ; and the 
Court of K. B. in the ensuing term refused a 
fule to shew cause why there should not be a 
new trial. 

Garrow A. G.^ Topping, and Marry atj for th« 
l^intiff. . ' 

Park and Scarlett fisr the defendant 

-n , • ■ ■ ■ I 1 ■ ' i t ■ 



Vide Anderson v. Wallisi s M. & S. 240. 



i. • ' ' 



Bel WORTH v. Hassell. ' ' 



; . y. 



Where there rPHIS was an actiou for not accepting or p^JvoQ 
l^tl^^^ for the assignment of the lease and good will 

.1L:lS^ of a pubUc house. 

term of eight . . . . 1 . < 

years* Tease and 

goodwiu**ofa By a written agreement between the parties,' 

Heid^hrt^the dated 1 8th Nwember 1814., Behoorthj ^^ in c^n* 

SSt'tef^ir*"* " sideration of the sum of 350/., agreed to mU» 

perform the M assiffu, aud sct ovcr to HasscU the unexpindl 

agreement on - ^ ' r 

the ground that <^ term of eight years* lease and good will of the 
tered into, there ^ liouse and prcmiscs then occupied by Belwar^ 

were only seven 

years and seven B^pntMs of thettrni uaetpired« ....'* 

r 14 •* called 
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«^ called and knovrn by the name 6t sign df , '^*^' ^ 
^^' the; J^T^ife i^dzrf, situate, &c. subject to. the Buwo^tbt 
^^ rent and covenants contained in th^ lease/' ^* 
Possession was to be delivered up on the 19th of 
December following. 

A few days after the agreement was signed, an 
abstract of the lease was handed over to the de- 
fendant's solicitor, who prepared a draft of the 
Msignment, and requested that it might be in- 
grossed on the back of the lease by the plaintiff's 
attorney. This was accordingly done ; but when 
the day came, the defendant refused to take the 
premises omless an allowance was made to him for 
dilapidations. 

The objection now relied upon was, that the 
plaintiff had not in him to sell that which he pro- 
fessed to sell by the agreement, which was there- 
fore void. It was proved, that on the i8th of 
November the unexpired term in the lease was 
only seven years and seven months. 

Lord Ellenborough. -— The parties cannot be 
supposed to have meant that there was the exact; 
term of eight years unexpired, neither more nor 
less by a single day. The agreement must there- 
fore receive a reasonable construction ; and it 
seems not unreasonable that the period mentioned 
in the agreement should be calculated from the 
last preceding day when the rent was payable, and 
including, therefore, the current half year. Any 

fraud 
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xtijf* fraud ^r material mis-description, though uAin- 
^BiiTOR^H *^*^^^^^^ woirid vacate the agreement ; but the 
^ .V. defendant might here have had substantially wha:t 
Ha8»ll. jjg agreed to purchase. 

• . ■■ * 

Verdict for the plaintiff, subject to an award sk 
to the -anount of die damages. 



iGarrom A. G. and Campbell for the plamtaA 
Parik and Lowes for the defendant. 



• \ ' 



[JUunies, 'OiUfdNim 9Mi Vt^.] 



l^v Da Costa v. Edmunds. 

March %. 



Maxell 3 

Policy -on 40 aCTION ou pojicy of iusurauce at and ttoax 
^u' They LondoTi to LishOTi. The insurance was dfi- 

]J^ed^"didt; iSlared by the policy to be " on 40 carboys cjf 

Imtcugjitfire,' yitriol." . 

and were oecea- 
aarily thrown 

^r?oyige:^ Thcse carboys were placed on the deck, and 
^S^'eto^ carefully lashed to the ship's side. A sjorm ^roae 
SdTi^^e- ^^^^^i *^^ voyage, and a heavy sea having broken 
timet bedded in gcvcral of the carboys, the vitriol caught iSre, and 
iHicredie^ are ' for the preservation of the ship, it was necessary 
nSd^^' to throw the whole overboard. The ship and the 
J^I'^J^^ jest of the cargo arrived safe at Lisbon. It ap- 
itibie, aitboogii pearcd that carboys of vitriol ai:e very freqoeDtlY 

there was no * ^ y ^ * 

confflttoictdoo c<(^ them that the catboya were to be stowed on deck. 

13 carried 



Da Cowta 
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carried on the decks of ships, but that it is like^ 18 15. 
W]3e usual to stow them below, bedded.in sand, in 
which situation ^thejr are CQn3idered safer. 

It was contended for the underwriters, that they 
t^ere not liable, as np conamunication was made 
to them of the manner in which these cacbojrs of 
vitriol were to be carried; and it is a general prin- 
^^3^ that luideirwriters are not liable fbv goods 
«owed on the deck, (a) 

V 

Lord Ellenborough left it to the jury to say 
whether it wag UAual to carry vitriol on the deck, 
and whether these carboys were properly stowed. 
If there was a wage, to carry vitriol on deck, the 
luiderwriters were bound to take notice of it 
witbout any commanication, and all they could 
raquire was, that these carboys should be properly 
fltoved in the usual manner. On the other hand, 
^Ij^ were not liable if the goods were carried on 
£ba deck without such a usage, or if they were not 
rttw^ there in a skilful and proper manner. 

The Jury found for the plaintiff; and the Court, 
-ill: 4he ensuing term, refused a ruje to shew cause 
why there should not be -a new trial. 

; Pari: and Abbott for the plaintiff. 

GofTom A. G* for the defendant. 



■V*«MI«. 



i«) BMiakXh?ttile»AHrks5. SaofciMim 0. Biplej, i6. ' 

Gardiner 
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r 

Gabdinsb v. GrjlT. ^ 

"THE first count of the declaration stated^ that 
the defendant undertook that ii4 bags of waste 
silk, purchased of him by the plaintiff, should be 
equal to a sample produced at the time of 
the salt. Other counts stated the defendsialfb 



iSi5< 

ASondpyt 

When before 
or at the tim^ 
of lale a spe- 
dmen of uie 
goods is exhi- 
Wtedtothe 
buyer, if there 
be a written 

merely describes promise to bc, that the Silk should be tMfflr 
^M^ deoo^* of a good and merchantable quality. 

minatioor-tha 
is not a sale by 
laniple; but 
there is an im- 
plied warranty 
that they shall 
be of a merch- 
•ntable quality 
of the denomi- 
nation mentioMd then made, and the sale-Aote was written, wbieh 

IB die contract. 

merely mentioned that 1 2 bags of waste silk weft 
sold at I o^. 6d. per lb. without referring fo Hbb 
samples, or specifying particularly the quality of the 
commodity. The silk was purchased in London^ 
and sent down to the defendant at Manchester. Oh 
its arrival there, it was examined, and found to be 
much inferior to the samples, and of a quality not 
saleable under the denomination of ^ waste 



The silk in question was imported from llil 
continent, and before it was landed, samples 0ir% 
which the defendant had received in a letter, wdi 
shewn to the plaintiff's agent. The bargain 



Lord Ellenborouoh. •— ^ I think the plaintiff 
cannot recover on the count alleging that the 
silk should correspond with the samite. The 
written contract containing no such stipulation, I 
cannot allow it to be superadded by parol t^ti- 
BiODy. This was not a sale by saaple. The 

sample 
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•ample was not produced as a warranty that the 
^. bulk corresponded with it, but to enable the pur- , 
chaser to form treasonable judgment of tlie com- 
modity. I ,am of opinion, however.^tfaat- under 
' 'iuch circumstances, tlie purchaser has a right to 
'cpipect a saleable article answering the description 
^ili the contract, Without an^ particular warranty, 
^tui.h an implied tejm id every such contract. 
.y^here there is no opportunity to inspect the com- 
modity, the maxim of caveat emptor does not 
apply. - He cannot without a warranty insist that 
it, shall be of any particular quality or Jineness, 
Dot the intention of bpth parties must be taken to 
^e, that it uhalt be saleable in the market under 
the denomination mentioned in the contract be- 
tween them. The purchaser cannot be supposed 
'to buy goods to lay the [p on a dunghill. The 
queBtioo then is, whether the commodity purchased 
^ Uie plaintiff be of such a quality as can be rea- 
•opabljr brought into the market to be sold as was^ 
aiikf Hie witnesses describe it as unfit for the 
purposes of waste silk, and of such a quality that 
it cuiDot be sold under that denomination. 

Verdict for the plaintiff. 

* Gamm A.G., Parh and PuUei^ for the plaintiff. 

' Scarlett and Tadihf for the defendant. 



^te M«nc V. Ererth, ante, ii. Parkioson v. Lee, 2 East, 
3*4. ■■■"■■■ - 

ytoT» IV. L Raitt 
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Tuesday, 
March 7* 

A fhipwright 
in the River 
Thames hat no 
lien 00 a ship 
taken into his 
dock to be rt« 
paired, without 
an ezpres aftrec* 
ment for that 
purpose,-— 
credit being 
given by the 
usage 01 trade to 
the owner of the 
ship fbr the 
repahrt. 
Aiiiit, where 
a shipwright 
deak for ready 
money. 



Raitt V. Mitchell and Another. 

/^ASE. The declaration contained several spe^idl 
counts for wrongfully detaining the plaintiff'i 
ship, which had been delivered to the defendant to 
be repaired,— -with a count in trover. 

The defendants are shipwrights, and have a doek 
in the river Thames. In October last, the plaintiff 
having purchased an East Indiaman called tbe 
OceoHj delivered her to the defendants to be r6> 
paired, and she was placed in their dock for that 
purpose. Nothing whatever passed betweeisi the 
parties with respect to the time or manner in 
which the repairs w^e to be paid for, until tbe 
end of December^ when they were eosipleted. 
The plaintiff having then required that th^ sbf^i 
should be deUvered back that she might pr6c«6d 
on her voyage to the East Indies^ the defendabte 
said she should not leave their dock till seeuritjr 
was given for the repairs, which amounted to 
above 3000/1, and considerably exceeded what 
they supposed would have been necessary. The 
plaintiff, protesting against the defendants' right to 
detain the ship, — ^from his anxiety to get posseseioa 
of her, was willing to give them security for the 
fair amount of their bill ; and to ascertain t!d^ 
several meetings took place between the parties^ 
and arbitrators were appointed. However, thi^ 

I Gduld 
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could arrive at no conclusion upon the subject^ 1B15. 

and the defendants peremptorily refused to allow ra^itx 
the ship to be undocked till the whole of their de- v. 

niand was paid, or security given for it. d^^at 

On the part of the plaintiff, it was now proved, 
that by the usage of trade in the river Thames, 
where there is no express agreement as to the 
time of payment, the shipwright invariably gives 
credit for repairs to the owner of the ship repaired. 
Hie credit varies in different trades. It is gene- 
rally fifteen months ; with respect to East India 
ships, it is eighteen months ; . but without a 
previous stipulation for that purpose, neither 
a ready money payment, nor security is ever 
required* 

P^trk for the plaintiff contended, that under no 
circumstances is there a lien for the repairs of a 
sbip, even where there is to be a payment in ready 
money. There is no case in which it has ever 
been decided that such a lien exists, and the dicta 
upon the subject are loose and inconsistent. 
There may be a difierence between workmanship 
bestowed on ships, and other chattels, on which it 
has been determined that the workman has a lien. 
With regard to ships, the workmanship gene* 
rally bears a very small proportion to the value of 
the subject on which it is bestowed ; and it is con* 
sidered a matter of public policy that ships should 
be employed, which are built to ^^ plough the 
•f Mas, not to rot by the walls.*? At any rate, 

L 2 there 
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there can be no pretence for saying that a liei 
exists in this instance, where the defendants ha< 
no right to demand payment till the expiration o 

Mitchell ^3 months, 
.aisd Another. 

Garrow A. G., contra. It is an establishei 

principle that an artizan has a lien on any chatte 

on which he has bestowed his labour in the coimH 

of his trade. There is no reason why this shouk 

not extend to a ship in the dock of a shipwright 

If he does any little job to her while she is lying ii 

the open river, he cannot be considered as havinj 

her in his possession, and without the physical powei 

of detention, a lien cannot exist. But there ap 

pears to be no real difference between a ship ii 

the dock of ship carpenter and a coat in tb< 

workshop of a tailor. The repairs may beai 

quite as large a proportion to the value of the 

subject repaired ; they are equally in the custodj 

of the repairer ; and the one has as good a right ai 

the other to have his debt secured. Where there 

is an express stipulation for a definite credit, it 

may be admitted that the lien is gone. But here 

there was no agreement upon the subject; and all 

the authorities concur that it is in the absence <rf 

a special agreement between the parties that di€ 

lien attaches. It is impossible for the plaintiff to 

rely upon any usage of trade, for usage must be 

uniform, and according to the evidence, the credit 

given by shipwrights constantly varies. The 

credit they give, therefore, is only a voluntary 

courtesy. 
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courtesy, and imposes no legal obligation to abstain i8 1;. 
from enforcing payment of (lieir debts. j^^^^ 

Lord Ellenborough. — I am of opinion that ^1^^^^^ 
in this case the defendants had no right to detain 
the plaintifTs ship. It is distinctly proved that 
where there is no express stipulation for a ready, 
money payment, credit is invariably given by ship- 
wrights in the river Thames. The period of credit 
varies in the different trades in which ships are 
employed; but in each trade it appears to be 
uniform, and for the repairs of Indiamen we are 
told it is 1 8 months ; — at the expiration of which 
time it is expected they shall have returned from 
their voyages, and put funds into the hands of 
their owners by the freight they have earned. 
This being the invariable usage, I must consider 
it as the basis of the contract between these par- 
ties ; and their respective rights and liabilities are 
precisely the same as if without any usage they 
had entered into a special agreement to the like 
effect. In that case, it seems to be admitted that 
no lien could be claimed. To be sure, a lien is 
wholly inconsistent with a dealing on credit, and 
can only subsist where payment is to be made in 
ready money, or there is a bargain that security 
shall be given the moment the work is completed. 
I do not say that a shipwright has not a lien on a 
ship in his dock, where he is to be paid in ready 
money as soon as the repairs are finished. On 
the contrary, I am inclined to think that he has 

L 3 a lien 
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1815. a lien like other artificers. But there can be no 

Raitt ^^^^ without an immediate right of action for the 

V. debt, and that does not accrue till the period of 

Mitchell ^rgji^ has expired, 
aod Another. ^ 

Verdict for the plaintiff. 
Park^ Scarlett^ and Campbell^ for the plkintiff. 
Garrow A.G. and Harrow? for the defendants. 

[AttornieSt Kearsey and Kfiigbt.] 



See all the authorities on this subject collected. Abb, 
l^pp. Part II. c. III. 9 — 14 b. 



Tuesday, 
March 7. 

Insurance 
brokers were 
ordered to effect 
a policy ** at 
and from Tene- 
riffe to London :** 
Held that they 
were liable f6r 
not inserting in 
it a liberty ** 10 
touch and stay 
at all or any of 
the Canary 
ifclnnds,'* that 
being usually 
inserted in 
policies from 
TenerifTe. 



Mallough v. Barber and Others. 

■^HIS was an action against the defendants for 
negligence in effecting a policy of insurance 
for the plaintiff. Being insurance brokers in 
London^ they were ordered by the plaintiff to 
effect " a policy for 550/. on the ship ExpecUtion 
" and her freight, at and from Teneriffe to London^ 
*' at ic guineas per cent." 

They effected the policy in the words of the 
order communicated to them, without inserting a 
liberty " to touch and stay at all or any of the 
*' Canary islands." 



The 
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The Expe^tion having taken in some goods at i^ is* 
Teneriffby proceeded to Lanzerotte to complete mIllough 
her cargo, and was afterwards captured. The v. 
underwriters refused to pay, oa the ground of ^^^^ 
deviation. 

A great number of insurance brokers now 
swore, that where an order is given to effect in- 
surance '^ at and from Teneriffe^** it is the inva« 
liable practice, without any particular instructions 
for that purpose, to insert in the policy " a liberty 
^ to touch and stay at all or any of the 
<' Canary islands,'* as ships seldom take in the 
whole of their cargoes at Teneriffe^ but generally 
go to some of the other islands to complete their 
loading. 

Lord Ellenborouoh held that, under these 
circumstances, the defendants were liable for not 
having inserted the clause in the policy in 
Question ^ — and the plaintiff recovered a verdict 
for the sum directed to b^ insured^ deducting 
the premiums. 

Parky Toppings and J(meSy for the plaintiff. 

Garrow A. G., Park^ and Abbott^ for the de* 
fendants. . 
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COURT OF COMMON PLEAS. 



SITTINGS AFTER TERM AT WESTMINSTER, 




Thunday. DiTCHBURN V. GoLDSMITH. 

Feb. 16. 

/^ acUoo cannot THIS was an action on a wager laid the 5th of 
upou a wager, September 1 8 14, whereby the defendant betted 

mt^iIS'^a"n '^6 plaiutiflF 2ooL to lool. that Joanna Southed 
bas had I child, ^ould be delivered of a male child before the 

I St day of November then next ensuing. 

The declaration being opened, — * 

The defendant's counsel objected that this was 
not a fit cause to be tried in a court of justice 
and suggested the propriety of stopping the triaL 

GiBBS C. J. refused to do so in the first instance, 
as it did not appear who Joanna SouthcQt was, or 
how the parties were connected with the sut^ect 
of the wager. 

Witnesses were accordingly called, who proved 
that the wager was laid by the parties without 
cither of th^oi haying apy . pecuniary, interest in 
Ihe question, — and from whose cross-examination 

it 
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3t appeared that Joarma Southcot was at that time 1815. 

and continued till her death, an unmarried L. 

^oman. — As soon as this fact was estabh'shed, t;. 

Goldsmith* 

GiBBS C. J. said, I am now fully warranted 
in stopping the trial. Can it be endured that 
upon an idle wager between persons whbb'avtf no 
interest in the question, a court of justice shall be 
occupied in investigating whethet* an unmarried 
woman has had a bastard ? 

The plaintiff's counsel admitted, that in general 
no action could be supported on such a wager ; 
but undertook to shew, that in this case there 
eould be no injury done to the feelings, or the repu- 
tation of the individual named, as Joanna Southcot 
was a pretended prophetess, who before the wager 
was laid, had publicly announced that she was 
pregnant of a male child, although she pretended 
to be still a virgin ; who often challenged inquiry 
upon the subject ; and who was since removed by 
death from the shame which a detection of her 
imposture might otherwise have occasioned to 
lier. But 

GiBBs C. J. said, that whether he was to try ' 

the cause or not, could not depend upon the 
notions of chastity or morality of the female 
ivho was the subject of the wager, and that as 
soon as it appeared that she was unmarried, he 
resolved he would not try the cause — following 

the 
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18x5. the example of Lord Loughborough (a)y and 
DiTCHBURN ^^^ EUenborough (V) upon two similar oc- 



V. casiODs. 

GOI'DAMITH, 



Trial stopped. 



Best Seijt. and Campbell for the plaintiff. 
OnsUm Seijt. and Comyn for the defendant. 



[Attoniies, Dcbary and Pearson^ 



ti 



<t 



{a) LordLoughboreugh re- 
fvsed to try an action on a 
wager, " whether there are 
more ways than six of nick- 
ing seven on the dice, allow- 
^ ing seven to be the mainy 
<< and eleven a nick to seven/' 
Brown v. Leeson» t H. BL 43. 
(h) And Lord Ellenborough 
acted In tlie same manner with 
regard to an action on a wager 
<< whether a person may be 



<' lawfully held to bail on a 
'' special original for a ddbl 
" under 40/." Henkint?.Ger8S9 

2 Campb. 408. — It was held, 
however, by the Court of C.P. 
that an action may be main^ 
tained on a wager of a rwtnp 
and dozenp whether the de- 
fendant be older than the 
plaintiff, Hussey v. Crickit^^ 

3 Campb. 1681 
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ADJOURNED SITTINGS AT GUILDHALL, 



1815. 

Millar v. Heinrick. Tueida^ 

Feb. ai. 

A CTION for seaman's wages earned on board a The written 

JlX t> • 1 • • r ^ . y. laws of a foreiga 

Russian ship, m a voyage from Cronstadt to sute, can only 

J^OnaOn. copies propeily 

authenticatecU 

The plaintiff had signed articles at Cronstadt^ 
which stated that he was to have monthly wages, 
subject to the deductions provided for by the 
regulations of the Russian marine. 

The defence set up was, that by these regu- 
lations, when a ship is in port, the seamen are 
only entitled to half wages, and that the ship in 
question during this voyage was in port so long 
as to reduce the plaintiff's wages below the sum 
actually paid to him. 

Copley Serjt. for the defendant, allowed that 
these regulations were in writing, and that he 
could produce no copy of them, but undertook 
to prove their contents by the parol examination 
of witnesses. 

GiBBs C. J. That will not do. Foreign laws 
not written, are to be proved by the parol ex- 

gmination 
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1815. atnination of witnessess of competent skill. But 

Millar where they are in writing, a copy properly authen- 

V. ticated must be produced. 
Heimkxck. 

Tte plaintiff had a verdict 
Shepherd S. G. and Brougham for the plaintiff. 
Copley Seijt for the defendant. 

[Attorniet, Mitchell and Bemuett.l 

See authon ties referred to, i Campb, 65. n. 



Tuesday, _, - 

Feb. 2z. Evans t;. Judkins. 

fw^mJSly IN this case, issue was joined upon a tender of 

to be accepted the SUm of 1 7/. 

as the whole ' 

habnce due, 

wheM a larger It appeared from the evidence, that the parties 

sum b claimed, •'. , i../*»i.i ti ^ 

does not amount havmg met, the plaintiff claimed a balance oi 
to I legal t . ^^i.^ jj^g defendant insisted there was only 17/L 

due ; this sum he had in his pocket, and offered 
to produce and pay to the plaintiff, if the latter 
would accept it as the whole balance really due ; 
the defendant said, there was no use in producing 
it, as he would take nothing less than the 20L 

GiBBs C. J. I am of opinion this was not a 
legal tender, as it was not unqualified. Had the 
defendant offered to pay the 17/!., leaving open 
the plaintiff's right to an ulterior demand, that 

would 
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.^vould have been sufficient ; but an offer of pay- 
ment clogged with a condition that it should be 
accepted as the balance due does not amount to a 
legal tender. 

The plaintiff had a verdcit. 

Vaughan Seijt. and Espinasse for the plaintiff. 
Best Seijt. and West for the defendant. 

[Attomiesy Hughes and ClarhJ\ 

The same point was decided upon similar evidence held the 

by the court of K. B. in Free tender to be insufficient; and 

«7. Kingston, T. T. 1 8 1 5. That upon an application to set aside 

case had been referred to a his award, the court approved 

gentleman at the bar, who of what he had done. 



'57 



1815. 



Evans 

JUDKINS* 



Bland v. Collett. 



Friday, 
Feb. 24. 



A CTION for money had and received, to re- S^T.^^Jot 
cover the sum of 80 guineas. the kiendty of a 

peraon with 
whom be hu 

The plaintiff, the defendant, apd a person of ^V^Tif 'uST 
the name of Porter j having been at the Newmaket SJ,1« uJ^e 
races in October last, the plaintiff one evening whenitw«bid 
boasted of being iacquainted with Lord K^nsing- ^^rSTre- 
tan, and having conversed with him on the turf, ^tSTSt^ 
at a former Newmarket meeting. Porter asserted hewumkuann, 

^^ aod It n too nte 

for him, on dit' 
tofuiog U» miiUke, to coamermand the authsrifj of the suke-holder to pay over the mooej betted. 

that 



cc 

cc 
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1815. that the plaintiff had never spoken to Lord Ken* 

*^ ^ ^ sington in his life. A bet was talked of upon 

V. the subject; but none was then laid. Next 

CoLLETT. morning the parties again met, when Porfer asked^ 

" What will you now lay that you conversed with 

" Lord Kensington?*^ The plaintiff answered, 

" 80 guineas to 10." The money was accordingly 

deposited in the hands of the defendant^ as a stake-^^ 

holder. Upon which. Porter exclaimed, " Now I 

have you ; I have made inquiries, and the 

person you conversed with was Lord Kingston ; 

" notljovA KensingtonJ* The plaintiff owned his 

mistake ; but said he had been imposed upon^ 

and gave notice to the defendant not to pay over 

the money. 

Vatiglian Serjt. for the plaintiff contended, that 
he had a right to recover back the 80 guineas, as 
this was a bubble bet. 

GiBBs C. J. — I think the action cannot be 
maintained. There is nothing illegal in the 
wager. Nor can it be said that the point was 
certain as to one party, and contingent as to the 
other. The plaintiff relied upon bis own observa* 
tion. Porter upon the information be had received. 
The former was the more confident of the two ; 
and either might have turned out to have been 
mistaken. 



ict tot the defendant* 

Vaughan 



L 
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Vaughan Seijt and Marryat for the plaintiff. 
IjCfn^ Seijt. for the defendant. 

[Atcornici, B&wer and N e w ewmh ^l 




Vide Lord March v. Pigot, 5 Burr. 2802. Brandon v. Hebert, 
•nte, 37. 



Harman r. Clarke and Others. . 5^u*^' 

Feb. a4« 

1 

•y HIS was an action for demurrage. wSl'of J^ 

by a general sh^ 
/♦!• iiiT>« deliveriblc to 

The plaintiff was master of a ship called Die order, contaim » 
Treue^ which in October last made a voyage as a ^Tgo^artto' 
general ship from Rotterdam to London. ^c^rtiln^mSr 

of diyt after ar- 
, rival, or to pay 

Amongst other goods she earned a number of demurrage, the 
casks of geneva, shipped by a house at Rotterdam^ biUoiudingwbo 
for which the plaintiff signed a bill of lading, ^,u*Hawtfor 
makitifl: them deliverable to the order of the ship* <*•"»»"?««! ^ 

o ^ •/ X' the ei|nratioii of 

Jjcrs on payment of freight. In the margin of theUydaytcai- 
the bill of lading were the words — ** to be taken amvaiorche 
** out in fourteen days after arrival, or to pay J^JingM^^i^JT" 
*^ eighty shillings a day demurrage.** ^nf ***** 

Where there U 
fluch a bin of 
ling, if there be any inaccuracy in the entry of the ahip't name at the custom -house, whereby the 
^ the goods, notwiehaiaiiding prot>er inquiriei for that purpose, was deprived of the usual 
ef being infomed of tht ship's ariival, dsmunage caniioc be. recovered. 

The 
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1815. The plaintiff proved that the ship was reported 

'^ jw ^ "^ and ready to deliver her cargo on the 3d of 

.«!. October^ and that the goods in question were 

^A^^^ landed by the defendants under the bill of lading 

"* ^*"- on the a9th of the same month. 

The first defence set up was, that no notice of 
the ship's arrival had been given to the defen- 
dants. But 

GiBBs C. J. expressed himself clearly of opi-* 
nion that no notice was necessary, and that it 
was the duty of the defendants as indorsees of 
the bill of lading to watch the ship's arrival. 

Witnesses were then called to shew that the ship 
had been improperly entered upon her arrival at 
the custom-house, as she was there called Die 
Treuej whereas in the bill of lading she was deno- 
minated The Treue; — so that the defendants had 
been misled in their searches respecting her. 

The difference between the ship's name in the 
entry and ii> the bill of lading was established. 
But it did not appear that the defendants had made 
the proper searches at the custom*house. 

GiBBs C. J. said, that if the defendants^ after 
using reasonable diligence, had been deceived as 
to the time of the ship's arrival, from her being 
entered by a different name from that given to 
her in the bill of lading, he should have thought 

the 
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the plaintiff had lost his right to demurrage; but 1815. 
that the facts were not proved on which that de- *^ harman * 
fence rested. v. 

Clarke 
sndOtheii* 

The plaintiff had a verdict for 48/. 
Besty Serjt. and Campbell for the plaintiff. 
Vaughm^ Seijt. and Tindal for the defendants. 

[Attomies, Lavficu and TcWwmt/.] 



Vide Leer v. Yates, 3 Taunt, ^i, Bessey v. Evans, ante, 131. 
387. Jesson V. Sully, 4 Taunt. Harman v.Mant, the next case. 



Harman v. Mant and Others. 

THIS was an action for demurrage, brought by Although by the 
. 1 • ^-xr • ^U 1 i. bUl of lading the 

the same piaintin as m the last cause. gocdsaredeu- 

teraMe to mer- 
ciiants in Lon* 

The only difference here was, that by the bill of don, whose rc$i. 

•' . dcnce it \vcll 

lading the goods were consigned to Messrs. Mant known, no notice 
ond Co.j (the defendants) or their assigns. shiVITrmii u 

necessary to 
render thetn 

It was proved on behalf of the defendants, that «abiefordt. 
they are well known merchants, carryingon business 
x>n Tower Hillj and that it is usual in the conti- 
nental trade when a general ship arrives in the 

Vol. IV. M port 
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port of London^ for the ship-broker to send notice 
of this to all the consignees named in the bills of 
lading ; but the witnesses stated, that they conBi* 
dered this merely a courtesy,, and that a similar 
notice is sent when the demurrage days begin. 

Lens^ Serjt. for the defendants insisted, that as 
they were named in the bill of lading, they were 
entitled to notice of the ship's arrival, and that 
till they had notice, the lay days as to them could 
not be considered as commencing. 

GiBBs, C. J. It may be a very convenient prac** 
tice to give notice to all the consignees of the ship's 
arrival ; but I do not think that this is binding 
on the ship-master. The consignees are bound in 
point of law themselves to take notice when the 
ship arrives ; and if they accept the goods under 
such a bill of lading as this, they make themselves 
liable for demurrage from the expiration of the lay 
days, calculated from the time of the ship's being 
ready to discharge her cargo. 

Verdict accordingly. 

Best^ Serjt. and Campbell for the plaintiff. 

L^//.i, Serjt. for the defendant. 

[Atuvoies, LnaUii tad Dmct.} 



Viie Harraan y. Clarice^ the preceding case. 

BOZTOlf i 
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Buxton v. Lawton* 

^:EST, Seijeant, moved on behalf of the defen- ^/g^^ 
dant, to put oiF the trial of this cause, which J4^,;J^ 
vras an issue directed by the Lord Chancellor. th« uria of an 

'' iinie directed bf 

theLoKdChinu: 

Shepherd S. G. contra, insisted that the appli- '*"^- 
cation to put off the trial could only be made to 
the Lord Chancellor, who had directed the 
issue, and specified in his order when it should be 
tried. 

GiBBs, C. J. — The cause being entered, and 
the record coming down to Nisi Prius, I am in 
posses8v>n of it, as of any other cause^ and I 
cannot refuse to listen to an application by the 
defendant to put off the trial. 



♦ GooDsoN and Another v. Brooke* S^?^* 

j\ CTION on a policy of insurance, and on an ^3!Ia^ 

•ftv/or/l settles IcMwt fiv 

*^*™- aaotber, hu an 

_. . implied authority 

~ firom him to rd- 

ftr adiapute 

"^ I was not myself present nished to me byafnend at the ebout iUmm 
^t. %iie trial of this or the next bar. aibitratiQii. 

^*^ae. The notes were fur- 

M 2 The 



!«♦ 
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1815. The policy was subscribed for the defendant by 

GooDsow ^^^ Baines as his agent. A loss having happened, 
and Another Baincs on behalf of the defendant agreed to 
Bkooke ^^^^^ ^'^^ matter to arbitrators; who afterwards 
awarded, that the underwriters should pay 
75/. 14s. 4d. per cent., the amount now claimed. 
There was no direct proof ot'Baines^s authority to 
agree to the reference ; but it appeared that he 
was in the habit of settling losses for the defen- 
dant, which the latter afterwards paid. 



GiBBs, C.J. held that th's was sufficient evidence 
of agency to render the award binding, on the 
defendant } and the plaintiff had a verdict. 



Wednesdij 
March x. 



♦ Stevens v. Jackson and Another. 



nPHIS was an action by a bankrupt against his 
assignees to try the validity of his commission, 

which he sought to set aside, 1st, on the ground 
hrf^s'MbftTt, that there was no good petitioning creditor's 
^^hS*Jto?hf ^^"^t ; and 2dly, that he had not committed any 

act of bankruptcy. 



A pflflOQ s 

liable as acceptor 
of a bill of ex- 
change, which 
wu 4ira«rn while 



came of age. 

A trader on 
beiiig arretted for 
debt it sick 
In bed, and 
10 ID that he 
cannot bere- 
nored to gaol 

withcut endangering hit life : He is therefore allowed to remain some time in his own boose, and 
theif carried to gaol, where he remains till the expiration of two months from the date of his first 
arrest Held dut this was a sufficient lying in prison under 21 Jac. X. c. 19. s. %, to constitute an act 
cf bankropccy. 



I. It was proved that the plaintiff had accepted 
a bill of exchange for 1 50^1 payable to the peti- 



* See note to last case. 



tioningr- 
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doning creditors. He was an infant when the 1815. 
bill was drawn, but he had attained his full age ^ g ^':^^ 
before he accepted it. v. 

Jackson 
and Another. ^ 

GiBBs, C. J. held, that the acceptance was 
buiding upon him, and constituted a good peti- 
ti(»iing creditor's debt. 

a. On the 27th AiLgust 1814, a sheriff's officer, 
to whom a warrant was directed under a writ 
against the plaintiff, went to his bouse to arrest 
tiim. He was then lying sick in bed, and could 
lot be removed without endangering his life. The 
officer made the caption immediately, but allowed 
tiini to remain in his own house till he was suf- 
Sciently recovered to be carried to prison. He' 
was then removed to prison accordingly, and re- 
mained there till the 28th oi October. 

GiBBS, C. J. held, that this was a sufficient lying 
in prison two months after the arrest to constitute 
an act of bankruptcy within 21 Jc(c. i. c. 19. s. 2. 

Verdict for the defendants, (a) 



(a) But if a trader on being event. Barnard v. Palmer, 

Urested, is allowed to go at i Campb. 509. Vide Ross v. 

ai^y and then returns into Green, i Burr. 437. Came v. 

K||8tody, the act of bankruptcy Coleman, i Salk, 109. Tribe 

ia« reference only to the ^tter v. Webber, Bull. N. P, 58. 
4 

M \ DOWELL 
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DowELL V. Moon. 

ApoTicybthe 'T'HIS was an action on a policy of insurance on 
STSSanw ^^ the ship Marian^ ** at and from any port ot 
t^mhmnx^nt^ " ports, placc OF pUccs not excepted in this policy 
retpoMibie fer « qj iJ^q rulgg of the jBnVi^A Association: — be- 

the Binvency of 

each other, if va. << ginning the adventure upon the said ship at 
w^MwQthey ^^12 o'clock at uoon of the 15th February 1813^ 
IS*2^i^" " wntil 12 Q'clock at noon of the 15th day of 
2*1rf*di°°M!r " ^^^^'^'^^ '81V The ship was valued at 3 200L 

The policy contained the usual liberty to sue^ 
labour, and travel, — concluding with the words, 
'^ to the charges whereof we the assurers will 
^^ contribute each one according to the rate aod 
^' quantity of his sum herein assured." There wa» 
a receipt for the premium in the common form, 
at and after the rate of 1 8 guineas per cent, per atu 
num. At the bottom there was a warranty against 
averages under particular circumstances, and 
against the ship's trading to or from certain eniK 
merated places, together with a memorandum 
stating, that in case the ship should be lost or 
sold, the assured was to contribute and pay his 
proportional share of such losses, averages, &c.^ 
as should happen to the ships underwritten by the 
secretary for his account three days after the day 
on which the said ship might be lost or sold, and 
no longer* 



Oi 
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€€ 
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On the other side of the policy, were a number 
^f printed regulations, with the following title: 

<^ British Association : 
** The several ship-owners hereunder written 
do severally and respectively, but not jointly or 
in partnership, nor the one for the other of 
them, but each of them, only in his own name 
hereby mutually agree with each other, to 
^ insure their respective ships ; to commence on 
^ the day of at noon, and to end 

^ on the 15th day of February 1814 at noon; 
^ and do declare that the following rules and 
^ regulations govern them/' 

There was then in the hand writing of the 
Seeretary " 3000/. per Thomas Knaggs^ attorney* 
^ Three thousand pounds pm. Rd. 19th Feh» 
^ mary 1813." On the third page of the policy 
the names of the members to the number of 7^ 
Werfe scfbseribed by Kn^gs^ under a power ot 
sttorney from each of them ; but no sums were 
written opposite to any of the names. 

The defence in this case was rested on the in« 
v&Udity of the policy. 

Shepherd S. 6. and Hoiroyd for the defendant 
^^ontended, that the insurance was contrary to 
tfGeo.i, C.I 8. They particularly urged the omission 

the policy of the sums for which the defendant 
the other members were liable. The body 

M 4 Qf 
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of the policy mentioned, " that the assurers 
^^ would contribute each one according to the 
" rate and quantity of his sum therein assured/* 
and that sum was no where specified. 

GiBBS C. J. I shall hold this policy to be valid. 
The members of the association cautiously guard 
against any joint liability. According to the 
terms of their agreement, if when a loss happens 
liny of the members are insolvent, the owner of 
the ship which is lost has no claim for their share 
of the contribution upon the other parties to the 
policy. Thus, for each portion of the sum insured, 
there is only the separate responsibility of a single 
underwriter, in the same manner as if the policy 
were subscribed at LloycTs coffee-house, by a 
pumber of unconnected individuals. The mean- 
ing in this policy of the words, '^ according to 
^' the rate and quantity of his sum herein as- 
sured," I think is — according to the sum for which 
the members are themselves assured} for that 
fixes the proportion in which they contribute to any 
loss. As the aggregate of all the sums insured 
by the assosiation, is to the sum for whieh each 
member is insured; so shall the amount of the loss 
be, to his contribution. The result certainly is 
unknown till the loss actually happens, and the 
sum which each member insures upon each 
ship, neither is nor can be specified in the policy. 
But the whole sum insured upon the ship is 
fixed when the policy is effected ; the names oi 
the assurers are eQumerated, and when a loss- 

7 accrues. 
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accrues, the proportions in \?hich they are to con- ^815. 

tribute can be exactly ascertained. I think this nnw«r»7 
is the same as if the sums were originally affixed v. 

to the names upon the policy. Certum est quod ^^^* 
cerium reddi potest. 

The plaintiff' had a verdict 
Best^ Serjt. and Abbc^tt for the plaintiff. 
Shepherd S. G. and Holroyd for the defendant. 



Vide Harrison v. Miller, 7 T. R. ^40. n. liees vw Smith» 
7T.R.338. ^^ 



Laing and Another ^ Fidgeon and Another. 
ASSUMPSIT. 

The declaration stated^ that in consideration 
that the plaintiffs would purchase from the de- 
fendants a quantity of saddles^ the defendants 
undertook they should be of a merchantable 
quality. 

The plaintiffs transmitted to the defendants, 
saddle manufacturers at Brnninghcm^ an order for 
50 saddles to be charged about 28^. each, and to 
be delivered at a wharf in Lonaon^ for the pur. 

pose 



Whert goods 
are ordered of f 
mantifiicturer in 
Eogbnd to be 
exported to a 
foreign country, 
and the pur- 
chaser has no 
opportunity of 
seeing them 
before they are 
shipped, there is 
an implied un- 
dertaking 00 the' 
pert of the ma- 
nufacturer that 
they shall be of 
a merchantable 
quality. 
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i8i;« pose of being shipped to Prince EdwarePs Island. 

1m9U ^^^ defendants sent to the plaintifis two saddles 

and Another by way of pattern, and delivered the rest at the 

^ wharf, charging for them 26s. a piece. They 

and Another, vere shipped without the plaintifis having an op« 

portunity of seeing them. Upon their arrival at 
Frince EdwarcTs Island, they were found to be 
much inferior to the pattern saddles, and quite 
unsaleable without being restufied and relined. 

VaUgJum^ Seijt. for the defendants contended, 
that however they might be chargeable as for a 
fraud, there was here no evidence to support 
an action of assumpsit on the supposed promise 
that the goods should be of a merchantable 
quality. But 

GiBBS, C. J. held, that the action well layj — and 
the plaintiff had a verdict. 

Shepherd S. G. and Campbell for the plaintiffi. 
Vaughan^ Seijt. and Reader for the defendantSt 

[Actornies, jMchon nd Swmn and C0.] 



>4M*a^ 



Vide Gardiner v. Gray, ante, 144. 



WlLUKSON 
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WiLKiNsosr Assignee of Gwynnjs a Bankrupt v. 

Clat and Others, 



HTHIS was an action for money had and received, innma^ 

-* ^ • broken holdiqf 

. f policy on whi^ 

la the year 1809, the defendants with a person Jetd,^^ 
erf* the name of Dimsdak. since deceased, were * ^^^'^ ??*•* 

^ ' * ment of their 

insurance brokers under the firm of Dhnsdale and ^'^ooni with out 
CZfl^, and they effected a policy for Gasg/nney writen,iociudiiig' 
<m the ship Hariet, which was subscribed by an t^^'ti^J^'^;^ 
i^nderwriter of the name of Aguilar^ for coo/lr ?''^i*!***^'!J.*^ 

o ^ J found due, which 

A total loss happened after Dhnsdale had retired was rather less 
£roai the business. On the 14th oi June 18 10, amount, take 
Ashlar adjusted the loss, and on the 14th of Ji% ?rtm him a^°'' 
following the defendants settled the general under- ^^j" "iJ^^**** 
writing account between him and Z>/wwrfflfe anrf«nw«»8 hisnama 
Gay^ in which they took credit for his sub- Thubiii^*^' 
scription of 500/. upon the Harkt. There ap- "^^p^^l;;,, 
peared a balance in their favor of 494/, ^^^ J^i^t^JJ^Sl' 
this, Agvilar accepted a bill of exchange at three coming buiknipt, 
months, which they drew upon him, payable to «uteu?Mc" 
Dimsdale and Clay. After Dhnsdale retired, they t^^^^.t^"^' 
continued the business under the firm of Sanderson "*" '!*" "»*'«» 

these circum- 

and Clay J and at the time of this settlement, <t»cef, they 
Aguilar's account with the new firm, was good for the assured for 
3 or 40c/. Aguilar soon after became bankrupt, IhcsX^Jtbo. 
and by subsequent losses the defendants were 
lus creditors to a similar amount. They never 
}ianded over the bill of e}u:)iaoge to Gwjflme, nor 

did 
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did it appear that they gave him any notice they 
'had taken it; but it was shewn, that after 
-. jlguilar*s bankruptcy, Gwyrme^ with reference to 
mnAC^ his subscnptioH on the HarieU frequently inquired 
what dividend his estate would pay. Mr. San- 
dersoUj one of the defendants, proved the balance 
due to them under Agtular*s commission, swearing 
that they had no security for the same, save the 
above bill of exchange for 494/. They paid to 
Gwyrme the difference between the amount of the 
bill of exchange and the 500/., together with his 
proportion of the dividend they had received, 
leaving a deficiency of 2goL At the time of th^ 
settlement, when the bill was given, Aguilar^B 
initials to the adjustment were struck through ; 
but his name was allowed to remain on the policy, 
although the subscriptions of the other under- 
writers who bad actually paid the loss, were 
cancelled. 

Best^ Serjt. insisted, that the last circumstance 
completely distinguished this case from Andrew v. 
Robinson^ 3 Campb. 199., and that the inquiries 
made by Gwyrme respecting Aguilar^s dividend, 
shewed that he elected to consider him as his 
debtor, — after which, he could not resort to the 
insurance brokers. Ovington v. BeU^ 3 (kmpb. 

GiBBS, C. J. held, that the defendants . were 
clearly liable, having taken a bill of exchange at 
three months for the general balance of their ac* 

count} 
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count; having kept that bill in their own hands; 1815. 

and having; afterwards proved a debt, under \r 

° * , Wilkinson 

Aguilar^s commission as due to themselves, which v. 

included the sum now sought to be recovered. Pi^J 

The jury inquired whether the defendants could 
be supposed to have taken the debt upon them- 
selves, when they had allowed Aguilar^s name to 
remain on the policy, so as to leave the assured a 
remedy against him. But 

His Lordship said, the defendants could not be 
discharged from their liability under such cir« 
comstances, by omitting to erase the underwriter's' 
name from the policy, while it was in their 
hands. 

The plaintiff bad a verdict for 290/. 

Shepherd S. G. and Campbell for the plaintiff. 

JSest and Vaughan^ Serjts. for the defendants. 

[Attornie?, Swaiti 15* Ct. and Blunt 15* So-wman,] 



Chip- 
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Chippendale v. Masson and Others. 

wberc leverai 'T'HIS WBS an action to recover the value of 
pei^°brwi>^me Certain stores supplied to the Northumberland 
trt;a«t EoMt Indiarmn. ' 

counsel, if they 
are in the lame 

ioterescooiy Massoft pleaded his bankruptcy, \?hich was ad« 

one counsel can . , 

be heard to ad. mittecl. 
dreat the jury, 
and the vtt- 

°SSi2*b^OTe "^^ *^^ Other defendants, who pleaded the ge* 
counsel on the ncral issuc, appeared by separate attornies aud hod 
d^da^ts, in separate counsel ; but they relied upon the same 
Slf*the SSw ground of defence, viz. that the plaintiflft had 
were joint. takcu a bill of exchange for the amount from 

MassoTij the ship's husband, and had given him 
credit individually after the bill was due, so as 
to discharge the other owners of the ship. 

The point arising whether the counsel for the 
different defendants had severally a right to cross- 
examine the witnesses, and to address the jury, 

GiBBs, C. J. said, the interest of the defendants 
being the same, I can only hear one counsel. 
This is the rule I received from a Judge of whom - 
no one can speak without respect, and aloiost^ 
reverence ; I mean my very learned and excellent^ 
predecessor, Chief Justice Mansfield. By thi^ 
rule I will abide. It cannot be left in the powe^ 

I Cl^ 
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of a number of defendants, whose interests are 1815. 
precisely the same> by separating in their defences chippen-^ 
to make 20 causes out of one. I consider it a dalb 
remote possibility that such an attempt should be ^^^3^ 
made ; but rules of practice must be framed with and Others. 
wk view to enforce the regular and decorous con- 
duct of judicial business. I therefore <:ansider it 
as established, that where several defendants m 
the same interest defend separately, the counsel 
in^ho happens to be senior, and he alone, can 
address the jury. The witnesses are to be ex- 
amined by the counsel successively, in the same 
manner as if the defence were joint, and not 
separate. 

LeMy Seijt. and Littkdak fox the plaintift. 

Sheplierd S. 6., Vaughan^ and BMtmfuetf Seijts* 
for the defendants. 

[Attonues, Sbt^hmrd and H^uitn*] 



Langstcn 
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Lanoston and Others v. Cornet and Others* . 

JLSitoid * X^^ plaintiffs declared in the usual form as 
BUM to pay a ipdorsees, against the defendants as acceptorst 

jraeould for"'^ of a bill of exchauge for 1 500/. drawn by Hughes 

•cctptaneat after mm^ i^^ 

been performed, 
this canoot be 

declared upon The defbudautA had effected a policy of insur- 

acceptance of auce iu their own names for the drawers of the biil^ 

^i^wts m ^h^ ^®re resident in the Isle of France. A loss 

fpSSfrf^ happened, but the underwriters refused to settle 

flurancefora it, ou the grouud that the voyage was illegaL 

abroaXonwhich The bill of exchaugo was presented for accept- 

BHrawT^ ' *^^ce to the defendants, first by a person of the 

Ml upon them, name of StewarL who then held it as indorsee, 

wbicb IS pre- ' ' 

tented CO them and afterwards by the plaintiffs ; upon which oc- 

for acceptance , if * ^ ' * 

by the indorsee: casious, the defendants said they could not then 

canSt*2ce|*\ acccpt the bill, as they had no funds of the drawers 

fo&bu"ibi^ *" ^^^^^ hands, but that as soon as the under- 

•°*««"»«™«nt writers had settled the loss,, it should be paid. 

writers it shall The plaintiffs uow ppoved that upon a submissioa 

agems receive^ to arbitration, the arbitrator had awarded that the 

^ena"um'" Underwriters were liable, and ihat the d©(pndants 

less than the had Tcceived upon the policy 890^ -beypnd all 

biU: Held that chargcs and expences. • . 

this might be 
recovered Irom 

S^bd^nee^as ^^ ^^^ Contended, that under these circum- 
money had and . stanccs the defendants were liable as acceptors of 

received to his 

the bill, the condition on which they promised to 

pay 
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pay it having been fulfilled, and therefore the \ '^y * 
case stood the same as if there had been an ab- Langstost 
solute promise to accept, which has been often ^^^ Others 
held to amount to an acceptance. Corbtict 

and Odierf* 

GiBBs C. J. — It is alleged in the declaration,' 
that the defendants accepted the bill of exchange 
according to the custom of merchants. What is 
proved amounts only to a conditional acceptance j' 
and it has never been held that a conditional 
acceptance can be declared upon as an absolute 
one. I am therefore of opinion that the plaintiffs 
cannot recover upon the bill, (a) 

The count for money had and received was 
then relied upon. The defendants proved that 
since the promise to pay to the plaintiffs, other 
parties had set up a claim to the money in their 
hands, as being interested in the insurance, and 
that it had been attached by process out of the 
Lord Mayor's Court. . However — 

GiBBs C. J. thought the 890/. might well be re- 
covered by the plaintifis as money had and received 
to their use. The promise to pay while they were 
indorsees of the bill, constituted a sufficient 
privity between them and the defendants. To 
the attachment, the defendants might plead nil 
habent or nil debent. At any rate, if they should 



(a) Ftt&Pienon v. Dunlopy Cowp. 57z. AndenoD v. Hick. 
Cainpb.179. 

Voju IV. N be 



i7i jeAsEs AT mat prius^ «c. 

1J815. be liabfe to other parties, that woidd be na dis- 
j^^^j^^^' charge of the liability they contracted by their 
and Others promise to the plaintift. 

and Otben. Verdict accordingly. 



Shepherd S* GK, Best Seijt., and Gctsefce^ Tot the 
plbintiffi. 

Lens Seijt. and Campbell for the defendants. 

[Attornies, Gregtmu and l^/viil C^ B^wwum,'] 



Vide EftvcDC o. Huileti i Cain|4>. 55 7. 
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IIBIIIII 11 III 

1815. 

OtJTHWAiTE and Another v. Luntley. Thund7y, 

May II. 

^HIS wa8 an action by the indorsees against the The aitentioo 
mdorser of a bill of exchange for 316/. 85. jrf. change by the" 
ited 15th March 1814, drawn by O. and S. upon hirhl'en'd^'JS 
I mutCo.j payable to th« order of the drawers andindoned,and 

V /• J htifort It It ac- 

; three months after date. cepted, pcMtpon- 

ing the time of 
payment, ren- 

The defence was that the bill had been vitiated derstheboiToid. 
f an alteration. 

it appeared that after the bill had been drawn 
ad indorsed by O. and S.j it was left for accept- 
with K. and Co.^ the drawees. It was then 

N 2 dated 
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1815^^ dated 5th M^vk. Without the cJonsent of the 
duTBWAfTi drawers, they altered the date to the 15th, and 

and Anoiber then accepted it. 

«• 

Park for the plaintiffs contended that this alter* 
ation did not vitiate the bill. Until acceptance it 
was not a perfect bill, and could not be considered 
as negotiated. Besides, the alteration here was 
evidently for the advantage of the drawers, as it 
gave further time to provide for the bill, and their 
consent to it might be itnplied. 

Lord Ellenborough. — Before acceptance the 
bill of exchange was a perfect instrument, on 
which the drawers might have been su^dw > Any 
material alteration of it in that state, therefoi^, 
rendered it void. It is impossible to say, that 
^postponing the time of payment is always ad- 
vantageous to the parties liable on the bill. 
Without my knowing it, I may thus be out of 
England at the time when a bill I drew become^' 
payable and is dishonoured, and thus having.made 
no provision for it, from the belief that it Wa& 
duly honoured some time before, this postpone- 
ment may cause the ruin of my credit. . Be- 
sides, consent would not justify the alteration with 
a view to the stamp laws after the biU had been 
negotiated. , I 

Plaintiffiponsuittd. 
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Pur/rand Andrews for the plaintifis. 1815. 

OuTHWAITS 

Garrow A. G. for the defendant. and Another 

v. 

[Attornies, AUinibim and Burt,] LUKTLEY. 



S.P. decided by K. B. in Johnston v. Gibb. T. T. 1815. 
See cases collected, Bayley on Bills, last ed. 42, 43, 44, 45. 



LO£SCHMAN V. WiLLIAMS. 



T*ROVER for a piano-forte. ThunAiy, 

•*• Miy II. 

The plaintiff is a manufacturer of piano-fortes. AiAough ^oodt 
A Captain Landey ordered one of him for ex- the i»ck«*f of 
portation, which was to be delivered at the house h^\^^^ 
of the defendant, who is a packer, and was to be ^'^«»««^'* 

' . own, II they were 

paid for in ready money. The plaintiff's^ servant to be paid ibr m 
delivered the piano-forte at the defendant's, and de* and this wat ui- 
manded the money. The answer was, that Landey ^^^ Jhen he 
had given no orders for that purpose, and that Se^/ttOi be 
the defendant was from home. The servant stated ?°pp«^ « ^n- 
that the piano-forte was to be paid for before it 
was delivered, and, upon that understanding, left 
it at the defendant's. The defendant afterwards 
refused to deliver it back, and shipped it {01 Landey 
without its ever being paid for. 



ntu. 



N 3 PuXUr 
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« 

V '^'^ , Puller for the defendant contended, on theau* 

L0E8CHMAN thority of Scott v. Petitj 3 Bos. S^ Pull. 469., and 

-^ *^- Dixon V. Baldwin^ 5 East^ 175., that the action 

Williams* . <• . • <. 

could not be maintained* 

Lord Ellenborough. — Allowing that upon an 
absolute delivery of goods to the packer of the 
purchaser, who has no warehouse of his own, th^ 
transit is at an end, I think the plaintiff had a 
right to resume the possession of this piano-forte 
after it had been delivered to the defendant. That 
delivery was only conditional, and he remained 
a trustee for the plaintiff. It was a contravention 
of duty therefore to deliver it to the purchaser 
until it had been paid for. 

Verdict for the plaintiff* 

. . Garrow A.G. and Bolland for the plaintiff. 

Puller for the defendant. 

[Attornies, CoWn^xvooJ ard Hclf,"] 
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ADJOURNED 8IT11NGS AT WBSTMINSTOIL 

1815. 

C4TUN, Spinster, «. Bw*. M«'tii'* 

^^t)lS was an actioa of assumpsit for not aceoaat. tn m action for 
ing for goods delivered by tl^ plaintiff to tfas foTs^Teuf 
defendant, to be sold ob her account. . 1^^,^^'olhe 

defendantt tho 
mi/tt • /»t" •!•/• nuitcr of 1 thip. 

Toe defendant is itaaster of a snip trading from to he mu by 
this country to the fVest IndieSy and the plaintiff no"drfcnce'tha" 
entrusted to him a quantity of mtJIinary goods, ei'jJ^d wuhL 
which he undertook to sell for her there. piyifigduticf,un. 

lest It be proved 
th«t the evasiop 

The first defence was, that these goods had watpm^^tbe 
paid no duty on exportation ; and it was proved 'S^^SJe ^in. 
that the defendant's ship, in which they were *'»^*n^<**^««- 
carried, cleared out at the custom-house in baU if goods sre 
last, — It was contended, therefore, that the tobirK>uSjrhim 
adventure was illegal, and that no action could ^Ae^'Iw!^ 
arise out of it. ^.l""***t ^ 

sell then there, 
he hai no right 

Lord Ellenborough. — You do nothing unless ^bererundtr 
you shew that it formed part of the agreement *^e7'4rtLi"i 
l:»etween the parties to defraud government of the •"'^^ * 
fSuties. This would contaminate the contract on 
^Vrhich the action is founded; but it cannot be 
affected by the simple circumstance of the ship 
clearing out in ballast. 

N4 It 



x84 
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B£LL« 



1815. It was then stated, that the defendant not being 

Catlih *^'^ *^ ^^^' ^'^^ goods in the island to which they 
were destined, had sent them to the CaraccaSj in 
search of a market, where they had been destroyed 
by an earthquake ; but 

Lord Ellenborough dearly held, that there 
being a special confidence reposed in the de- 
fendant with respect to the sale of the goods, he 
had no right to hand them over to another person, 
and to give them a new destination. 

The plaintiff bad a verdict. 

Park and Bamewall for the plaintiff*. 

Topping for the defendant. 



See SchmaliDg «. TomlinsoD, C.P., E.T. 55 Geo. 5. 
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LOWETH V. FOTHERGILL. 

Fridiy, 
May It. 

THIS was an action for seaman's wages, alleged ^^^J^ 
to have been earned during the Russian em- »«>«>;'»• ^^ 

*-' ^ owner of a ahip 

3argo in the time of the Emperor Paulj under the for wages, whkh 
[circumstances mentioned in JBeafe t;. 7%ompjon, doriag a& en- 
3 Bos. ;§• Pull. 405. 4 ^ast, 546. ^^^A^ 

should do dM 
same. Hdd 

Tlie defendant relied upon the statute of limi- diat this was « 
tations. To get rid of this, the plaintiff proved, knowUc^MK 
that having applied for payment in the year 18 13, ^^^t^thtlS 
the defendant said, if others in Hull (to which ofinit>tioiis- 
port the ship belonged^ paid the seamen for the 
time the embargo lasted, he should do the same. 

It was contended for the defendant, that this 
?a8 DO promise to take the case out of the statute, 
ad that it was at any rate incumbent on the 
Wintiff to shew that others in HtUl had paid. 

Lord Ellenborouoh. — I think this amounts to 

acknowledgement, on which the law implies a 

>inise« The defendant did not say that he had 

d the wages, and on the contrary, he admitted 

t they were unpaid. He only expressed doubts 

'Jie law of the question, which has been finally 

'ded against him. 

Verdict for the plaintiff. 

Bnmgfum 



I«6 




CAAE^ AT am PRiys, 

Brougham and Tindal for the plaintiff. 
Garrow A. G, for tbp defendant. 



[Attomics, AtbJUld ind Atkiason,] 



Held dMt oat 
a«ibWiur, a 



doriiii a hostile 
embargo in a 
IbreigQ port, 
while he was im- 
prifonedon 
thore, on proof 
that the crew 
were restored to 
the ship, and 
that she com- 
pleted the voy* 
age and earned 
freij;ht, without 
producing the 
order by which 
the embargo was 
taken oflf*. 



D£LAMAIN£R V. WiNTERINGHAM. 

nri}IS, iik^ Uie last, was an action for seamaa'g 
wragesy during ^ Umperor PauT^ enriiargo. 
The dedanition ^atained several vary special 
counts^ stating all the circumstances ; — with io- 
deidMus counts &f work ^d labour. 

It was merely proved that the pfatiatiff had 
beer\ hired for the voyage at movthly' wages ; 
that while at a Ru&sian port, he and the rest of 
crew were taken out of tba ship, and marched inC^i 
the country ; that they were afterwards releasedi 
and retiirned to tfee ship ; that die plaintiff therr: 
continued on board till the conclusion of tb^ 
voyage; and that she delivered her cargo 
earned freight. The special counts were not 
ported by evidence. The plaintiff had been 
all his wages except for the time when he w 
imprisoned in Russia. 

/• Pifrke for the /iefendant insisted, first, tlm. ^ 
the plaintiff could not recover at all without pi 
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alf 



ting in the orders of the Russian government 
which had been proved, and very niuch relied 
upon, in Beale v. Thompson. In the absence of 
these, it did not appear what was the character of 
the embargo, or of the defendant's imprisonnient, 
and there was nothing to shew, that he was entitled 
to wages in that interval. At any rate, he could 
not recover these wages under counts for work and 
labour; for during the whole of the time in ques- 
tion he had been at a distance from the ship^ and 
had done no service as a mariner. 



1815. 



MAINER 

V. 
WlNTER- 



Lord Ellenbobough. — Upon the facts proved, 
I will presume that the embar^go was pf such a 
nature as not to put ^n end to the contract b^ 
tweeB the master and owners of the ship, and tl^e 
mariners. The plaintiff's return to the ship and 
the completion of the voyage, jsppitar to me tore- 
move all diflScidty. 'Then, if the plaintiff is euti- 
Cleil to recover at all, it must be for worj^ and 
labour. The action is maintaijaable on the 
ground that there was no severance of his services; 
and therefore, in contemplation of* Isra', be ivas 
iporkiug and labouring for the defendant, from the 
commencement to the conclusiou of the voyage. 

Verdict fox the pJ^intiffi 

Brougham and Tindal for the plaintifil 



J. Parke for the defendant. 



• \ • • 



Redhead 
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1815. 

Wednesday, Redhead and Another v. Cater. 

Mtj 17. 

tTfcS/^dr*^^ TN tliis case the question arose, whether a cargo 
Runia within of Russiati produce could be lawfully imported 
^e^a'^la loto au EngUsk port in a ship called the Fraw 

conitructed in 
another countrvi 

was wrecked on ' She was built Originally in Hplstfin^ and was 
Rui2!!1nd re- wrcckcd ou the Russian coast. However, her hull 
S^?Sr»or? ^^ 8^' ^ff» though Very much damaged ; and 
than two-thiida she was repaired, beine in a great measure con- 

oTher value; -• /T * , r^ > 1. 

although by the structed oi ncw materials. The^expence of the 

dM wu 3L repairs exceeded two-thirds of her value. When 

^J^™" this is the case, by the law of Russia the ship is^ 

omaidered a Considered Russian built, and is entitled to sail 

jLuisian shipiand 

although she af- uudcr the Russuoi flag. Accordingly, a Russian 
iSSli*r^er, Mgistcr was granted tothcl^fltt? CktroUna^ she was 
J^^"^^^ owned by a Russian subject, and she was navigated 
and wtt navi- as a Russian ship. 

gated under (he . *" 

Russian flag. 

Under these circumstances, it was contended, 
that the ship must be taken to be o{Russian'hui]kj 
within the meaning of the navigation-act, 12 Car.2. 
c. 18., so as to be entitled to import into this 
country a cargo of the growth and production of 
Russia. 

Lord Ellenborough. — I hold that repair is not 
built. A ship must be of the built of the place 
where she was originally constructed, and while 

her 
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her identity continues, it is impossible, in the na- ^ '^ '5* 
ture of things, that the place of her built should Rbdhbad 
ever be altered. The law of Russia cannot be of and Another 
force to controul the navigation-act of Great qj^^zk. 
Britain. The importation was certainly illegal. 

* ■ • ' 
His Lordship's decision upon this point was ac- 
qaiesed in ; but the case involved others, which 
were reserved for the opinion of the Court 

Garrow A. G., Lawes^ and Gaseke^ for the 
plaintiff. 

Scarlett, Abbott, and Ltttkdale, for the de* 
fendmit. 



Rex v. Marquis of Buckingham and Others. Thuyidty 

^ Miy 18. 

■^HIS was m indictment for not repairing £dlge^. t^c wSTe' 
ware Bridge^ which the d^endaots were^^*!?*^ 
coarged with being bound to repair ratkme tenures. fl<»<>> >> «»<^- 

. flhre evideoM 

that the public 

The indictment alleged that this bridge was toS^)Li« 
« used for all the liege subjects of our Lord the' Sb^JJ^^ 
*<* King, and his predecessors, with their horses, ^*^ iti&tmMt 

** ^ • , lor Dot iff*w 

^ carts, and carnages, to go, xetuh;^ pa89»'>b»p^* 

** ride. 
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^* rrd^) and luboar, at their fVee trill mA plea- 
«* sore," 

bScS^^ ^' appeared that^ in i)oint of feet, the bridge in 
HAM parailel to the highway over a fbrd ; that there haa 

and Others, always been a bar across the bridge, of which a 
person appointed by the lord of the mimor of Great 
and Litke Starmore kept a key, and that it vru 
only opened in times of flood, when the ford was 
dangerous or impassable. 

The objection being made, that this evidefice 
contradicted the right stated in the indictment, — 



Park for the prosecution contended, that 
bar did not prove a qualified right on the part o 
the public to use the bridge ; and that if it did, 
the statement in the indictment might be consi- 
dered as adapted to it ; for the usual expression 
** at all times of the year" was not introduced, 
and the words ^^ at their free will and pleasure'' 
must fUefain^ when seed and occasion rtqirimd. 

Lord Ellenbobouche}. *^ A \am kept shiii;, Md 
qpened as tfais is^ I think conclusively ahewa that 
the pi^blic have only a right lo use the bridge at 
times of flood. It is easy to see how such a 
qualified right isiight be created, and tiiere h no 
d^ectioa ta its kf aKty. -— But thfe indieiwent 
seta out a right witheut limit or qiialMoatioii. I 
can give no other meaafng to the worda. ^^ M Ibeir 
<^free will and pleasure^'' than that the public 

5 may 
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tn^y at all times and seasons prefer crossing the 

bridge with their iarts and carriages to passing j^ 

thm fbrd^-^which it is proved they are not entitled ^. 

±0 dei Therefore, although the defendants may ^SS^ 

tie bound rdthne tenmxe to maintain this bridge to ham 

lie used in times of flood, they must be acquitted ^^ Others. 
upon the present indietment* 

Not guilty. 

Firh and Gwmey for the prosecution. 

tkmieUj iy(fyb/s and Rkhatdsbnj for thd ie^ 

ftkidMitti 

> 

[Attorniei^ StaBU and Lotndis^ 

Vide Rex v. Northampton, z M. & S. 26a. 



ADJOURNED SITTINGS AT GXJILDHAliL. 




BLuoK V. Thorne and Another. f!?^» 

'HIS was an action by a bankrupt against his in m aedon b^a 
assignees, to try the validity of the commis- ^^^S^JS^IT 
^on. A notice was given under Sir S. RomUy^t ^^^^^ 
««t to dispute the act of bankruptcy only. noo, where no- 

'^ r • y tice being jnren 

only to dbputa 
T^ a ct of bankruptcy, the dbfeadaiittrted the twvdepodtlont OB tl» fib of the proceedi^ 
IJRM^ Hit tnSei and petitioning creditor*fl d^, tie residue of * the proceedtngt are not to be coo* 
^Mbd IB tfidencti and the plaintifi* cooonI huno r%ht to iiispea them. 

The 




CASES AT Kin PRI9IS, : 

The plaintiff ha^g made otit a prmAfirie dase, 
the defendaots' eouDsel produccfd the proceed- 
ings under the commission, from which they read 
^ the d^Kwitions to prove the trading and petition- 
ing creditor's debt They then called a witness 
to establish the act of bankruptcy, jiho bad been 
examined before the commissioners. 

Garrcfw A. G. for the plaintiff, having claimed 
the privilege to inspect this witness's deposition on 
the file of the proceedings, for the purpose of cross 
examining him, and this being disputed on the 
other side, he insisted he had a right to it on two 
grounds ; ist, as the proceedings were documents 
of a public nature ; and 2dly, as the whole must=: 
be considered to be in evidence, a part havin 
actually been read to support the defeDdonts* 



Lord Ellenborouoh. -^ The ' proceedings are 
.kept for the benefit of the creditors, and I know 
of no right to inspect them as public docament& 
Nor can* I consider the whole as being inr evidence 
because two depositions have been read. Tliese 
might have been taken off the file, and read sepa- 
rately, in which case it could not be pretended, 
that all the rest of the proceedings under the 
commi^ion would have been in evidence ; and it* 
can make no difiei^nce that the two depositions 
when they were read, for the sake of convenience, 
were suffered to reraaii! on the file. 1 most ttere* 
' fore hold that the right claimed is at present in- 
admissible. The pltfft tiff may by and bye caBibr 

la the 
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the deposition if he pleases, and read it in evi- .18 15. 
deuce for the purpose of contradicting the witness, bluck 

The plaintiflf was nonsuited. J^SKr^ 
Garraw A. G. and Gumey for the plaintiffi 
Park and Lowes for the defendant. 



[ Attoniies, BmmtU and MmitM.\ 



> > 



HfiTHEUNOTOM V. KeM P. S«iirdiy, 

Miyao* 

^HIS was an action on a bill of exchange ; and itbnocsoffidtni 

the only question was, whether the defendant ^^ oTTiItter 

liad received notice of its didipnour. ^^ul^^k^i)^^ 

written by • ^ 
merchant in hb 

The plaintiff proved, that on the 14th of coumiufiiouset 
JVoMinfer, the day after it came due, he wrote a u%n^ ubie 
letter itddressed to the defendant, stating that it ^^^""^ 
liad been di^onoured ; that this lettn was put ^^^!^^ 
^kywn on a table, where, according to the tisage of *nd that bych« 
Ilk counting-house, letters for the post were always ^1^ the 
deposited ; and that a porter carries them from ^j!2^;^' 
thence to the post-office. . But the porter was not ^^J^^ 
called, and there was no evidence as to what had iM t» cht r^ 
become of the letter after it was put down upon ponw. 

the table. A notice to produce the letter had been 

eerved upon the defendant. 

Voi^IV. O Toddy 



^4 OlSES -At lAsii Wntits, 

tji 5- Tuddy for the plaftftiff dOnftrti&d, thtft this %w 

^ftJSHT^ '^*^ :p»*nA jade eviaence ^that the tetter hud 1)een 
uroTON sent by the post. 

Lord Ellenborough. — - You must go farther. 
Some evidtoce tnu^t'be given that the ^litter was 
taken from the table in the counting-honse, and 
r put into the 'post-bfeiie. Had you <!bH'tM ^e 
V i>Prter9 and he had said that although he had no 
^recollection of the letter in question, he inva- 
riably carried to the post-office all the letters found 
upon the table, this might have done} but I 
cannot hold this general evidence of the course 
of business in the plaintiffs counting-house to 
be sufficient 

A tetter MHa >th«n piit ' ih 'frdki tfie'ctefenAkiit, 
Ih'vfhfeh hb'adtir(f#Ied^ the 'tMei^t^tff ^fetter 
from theplddtiffof fhe=r4tbdfi7<»veMter,J#itk6llt. 
referring to its contents ; and Lord Etteniormigi^ 
iaxi hd yrmd'P'ceiAiik Oihim t)kto1et(!iir <«hittett 

WlttJR»ri&'bfth'bf tUe' diflhdttbOrttrtlie'biH. 

■ •' ■ ■ • .' 

*rhe pU!kit«rii«l'aVHsiefifit 

I 

Vidt Hagedom'vJiteid, $ Camph:^")^ 

It BmLSB, 
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it. 



*• . I • 



1«I J. • 

^JlIS waf Aa Mtioa i9f t«K>vfM^ iar the iel^cii^ of Aftetorwbo 
the bankrupt taken under 8^.^. wnSJwhh!' 

.^ out tdelcrtJtrt 
• comnuMioo, is a 

Ti^ ^mjt quesjtioii whioh Mwe^ wg3 <up^ the ^^l^^^''* 

Ptf itipnk^ {:reditQr'8 ii^L the purchaser. 

•khough he hai 
. merely commii- 

Jhie commissian wm sued OMt jM tbf^ pefitioip ^Sf p^SllSSr 
9f Sadkr^ the plaiojt^. |Ie w^ a bdca9-fa^or$ toh» principal. 
and OD€ Harruon aent him a ^uwtity of bacx^ be sch w^^HhT 
to fc^ sold by him oa JBMrmon'a account. Tim S^^^^htkrhim 
I^Q^ff^ to the value «of abwe lodL^ iie sold to JIJ.^^f^Jh'L 
j^^nightj tbe bwl^tisi^tf^mwtiomtig his <ow« hm^ ^^ *^ ^ 
alone as the seller in the invoice. He a^^wai;dp for recor!?iBg 
rendered account-sales of the bacon to Harrison^ ^if^e*^^^ 
ii9 mbich h^ mestioaed th^ aaae /oi Knight as the ^^^'*^' 
j>urchaser. Accordwg to the mod^ of dealing 
isie^bwada Sadler and Harmm^ the latter drew 
«ij|K» tJtie foroier from time to tkne for the f^ro- 
«aeds of the faacM sold* HarrUm had not Wen 
paid for any part of the paroal fin f^i^estioot 4eiitber 
\>y Sadler or by Knight Sadler did not guarantee 
tjbbe solvency of the purchasieiis. 

JPark fwr tlie de&ndaot ^Mtonded tiiat, undiey 
4ttese oaiKruAStaoces^ JSadler ims jaot fL good |fte- 

O 2 titioning 
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titioning creditor. No debt was due from the 
bankrupt to him. The moment the name of the 
purchaser was mentioned to the principal, the 
functions of the factor had ceased. There being 
no del credere guarantee, the loss, on the pur- 
chaser's insolvency, was the loss of the principal, 
and the principal alone could be considered the 
creditor. 

Lord Ellenborough. — Upon these facts, I 
think Sadler was a good petitioning creditor. He 
sold the goods in his own name, and he alone was 
known to Knight the purchaser, throughout the 
whole trainsaetion. He might, therefore, have 
maintained an action against Knight for goQda 
sold and delivered to recover the price. Thus 
haidng a legal debt due to him, it follows that he 
may sue out a commission of bankrupt against 
the debtor. 

It was afterwards proved, however, that before 
the commission was sued out, there had been a 
communication upon the subject between Harrison 
and Sadler^ when the former agreed to consider 
Knij^ht as his debtor, and took steps for recovering 
the debt directly ^om him. 

Lord Ellenborough. — This last fact I think, 
is &tal to the petitioning creditor's debt. After 
che intervention of the principal, the right of the 
&ctor to sue was gone. The debt was then due 

to 
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le priQcipal,iD the same manner as if the sale , *<*5^ 

been made personally by him in the first s^mlmT 

mce. «• 

Luau 

. and Another. 

owevery although His Lordship said he had no 
bt upon the points he agreed to reserve it, as it 
t to overset the commission, (a) 



pon the merits, it appeared that the sheriff when goods 
jd the goods under the Ji. Jit. on the 3d of Tf^^^"^ 
ember, at five o'clock in the afternoon ; and ^*V^ ^. 

the bankrupt committed an act of bank- an act of btnk. 
icy, by being denfed to a creditor at seven thie 0^0 to inquim 

a --,^^- ^ at whit timt q# 

9 evening. thedaythe . 

goods wen 
' , . seised, and tbt 

Wrd Ellenborouoh held, that under these »« ^ ^^^^ 

ruptcy was 

littstances, where the execution and act of committed; nd 
oruptcy were on the same day, it was them^^ 
I to inquire which had the priority, and S^^J^SJ" 
in this case, if no act of bankruptcy was 
Bd before five, the action could not be 
itained. * 

ti attempt was made to'proVe an act of bank-f 
cy, by a departure from the dwelIing-hoiis6 at 
n in the morning of the 3d ofNofoember; but 

The jury found for the defendants. 

■■ ■ ■ K ■ ■ I p ■ I 

' • . • - % , 

) Vide Driokwater v. Ooodwibt Cowp. 251. Favenc v. 
ett) XI East, 36. Atkyns v. Amber^ 1 Eip. Rep. 493. 

O 3 Gamm 
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xS^i- GetrtM A. G. ftivd Bamewatt far the plaintifi; 






Park and Pu/2^ for the defendants. 

( Attoffniei, Bmv and iVty.] 



Tuesday, 
Maj 2a. 

In ttlictiott an 

lecfArigadbs 
«hichbitclie 
pljnfrtP, it ll fioc 
atuHaCtlt Co 

ahe# that <(ie 
ci^ watof a 
ierce ifii satafe 
dapokKkM, and 
iiattrtlytkid tip 
by tfie otRfddl« 
am, arid that tile 
defendant pto* 
mited to anake a 
pecuniary satb- 
ractiontothe 
pbiocHF, after 
the latter luKr 
l»een bit by tbe 
4^ 



Beck and Wife v. Dyson. 

r^ASEfor keeping a dog, which bit the plaintiff^ 
Mrs. Beck. 

She bad been dreadfully bit and lacerated 
by this dog) and the question was, whether 
there was sufficient evidence of his being ac- 
customed to bite, and of this being known to 
the defendant. 

It was proved that the dog was of a fierce and 
savage disposition ; that the defendant generally 
kept him tied up, and that Mrs. Beck having 
been bit by him, the defendant promised to 
make her a pecuniary recompence ; but there 
was no proof of his having before bit any other 
person. 

It was submitted, that from these circum- 
jitances the jury would be warranted in inferring 

that 
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that the dog was accustomed to bite withia the '815* ^ 

knowledge of the defendant. Bat ]Biick""^ 

and Wife 

Lord ELLfiNBORouGH held the evidence insuf- n^^^^ 
ficient, and directed a 

Nonsuit* 

Garrw) A. G. and Adolphus for the plaintiffi* 

Knawhfs C. S. for the defendant. 



[Attorniai^ Dmrnsm mk Ltdwid.} 



<— — II I I ■ I . I mmmm'mmmi'im 



Vide Smith v. Pelah, Sir. 12(4. 
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COURT OF COMMON PLEA& 



SITTINGS AT GUILDHALL. 



JJ«>^» Price v. Mitchell. 

ifipUceof •'T'HIS was an action by the indorsee against th^ 

vtyinent is men- X _ ^ . x*j-i_^n" 

Sooed in the maker of a promissory note m the foUowm^ 

foot,oftpro- *orm. . , 

BiiMorjnoce, 

this is DO iNurt 

of the contnct, « jfCQ, Londojly Jtllv 1 6. 1 8 14*^ 

but t mere ne- r^« « /% ^ -r • 

moraDdum ; end ^^ Six months after date I promise to pay to 
Se"^^^ *' Mr. Thomas Roystoriy or order, fifty pounds, :«br 
k DO ocdwm c€ value received. 

to prove thst it 

was presented « Dovtd MitckeBL 

«« At 

** Messrs Veres^ Smarts and Co. 

" jj. Lombard Streetj 

" London.^* 

The plaintiff proved the hand-writing of thes^ 
defendant as maker, and ofRoyston as indorser o^^ 
the note ; and there rested his case. 

Best Seijt. for the defendant, contended, that^^ 
it was necessary to prove that the note, when due, 
had been presented for payment at Messrs. Veres^ 

14 Smart^: 



dierefbrpty* 
nent. 
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Smarts and Co.% and referred to the recent de* ^ '^'5* ^ 

cisions in which the place where a bill or note price 

is payable has been held to be a part of the v* 
contract. 

GiBBs C. J. — I am of opinion that the words 
at the foot of this promissory, note, are only a 
memorandum where- payment may be demanded. ;r 
Had they been inserted in the body of the note, ' 
they certainly would have formed a part of the 
contract, and evidence of a presentment for pay- 
ment at VereSy Smarts and Ck>.*s would have been 
necessary to charge the defendant. I find this 
distinction taken in Bayley on Bills, last edition, 
p. 96. ^^ If a note be made payable at a par- 
^' ticular place, and that place be mentioned in 
^ the body of the note, presentment for payment 
^ must be made at that place : but where the 
^ place is mentioned in the margin, it does not 
<< appear that such presentment is necessary/* 
Several cases are referred to, which seem to 
sanction the distinction. Indeed, where the 
direction to the place of payment is mentioned in 
the margin, or at the foot of the note, (as here,) 
the inspection and perusal of the instrument, 
I think, shew that this was not intended to be 
an J condition to the absolute promise to pay con- 
tained in the body of the note. 

His Lordship refused to save the point, and 
^e plaintiff had a verdict. 

Lens 




CASES AT MISI fWVft 

XjCM Seijt# and Balland for the plaiiitifi* 

Pmpb 
V. £^ Seijt and Comyn £6r the defendant. 

Kivomu* 

[AttonQ9S» Ctf^rr and Drrw.] 

Vide SamidecMMi v. Judge, t H. W. 509. Sandetsi 
/ ^/^ Jtorav M- East, 500. Wild iu Reioardsi x Campb* 435* 
« hgbam p« Aylett, a Campb* 55 1. 



\ . 
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• 
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COfORT OF Ktff&S 9EN0B. 

- i 

1TGS AT OUILBnALL IN lIILllinr TERM, ^ttj. 

1815. 

[S was an action 4>n a policy of insuranoe a bn uismg 
a goods by the ship Rebecca^ at and from hXtaSieAi^f 
an to fHonduraSy with leave ^to touch at ^Sthe^ui 
iNLtand discharge and take 'in ^goodfi* |°*^«<> *e"<»t 

•^ •* by the coraman 

form of a policy 

e ist count laid the loss by the perils of the "**^*°^** 

fFfae ad -count alleged, that whilst the ship 
liling and proceeding with the goods on board 
if upon her said voyage, flkid hefoce her 
1 at Honduras J and during the course of the 
oyage/to wit, on the a5tb day oi February 
the said ship and the goods so on board 
>f, were by certain perils, losses, aitd mis* 
les, which came to the hurt, detriment, and 
^e of the said goods and the said ship, 
n, spoiled, injured, lost, and destroyed, and 
ud goods thereby became, and were wholly 
> the proprietors thereof, to wit, at &c. 



^ mistake this case was omitted to be inserted in it3 
order. 

It 
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It appeared that the ship, having toucl 
Antigua^ was detained there for a conoid 
time by the rickneaa of the- crew, and that 
she lay at that Island, the rats, which hi 
creased to a great extent, eat holes in hei 
sums, and other parts of her bottom. Ii 
sequence, a survey was called, and she was 
^v8o much injured, that she was unfit to pro( 
^ Honduras. She was thereupon condemne 
the cargo was sold. The plaintiff sought 
cover a loss of 64iL i6s. 6d. per cent 

Lord 



opinipa^ that this was not aloM within aoy 
perils insured against, and 

The plaintiff was nim 
Oamnw A. G., Parky and PuUer^ for the pi 
Topping and Richardson for the defendai 

{A4»onue$, Cfw^O^ Isf Co. and DtmndU I^O.] 



^ ■ M ^' 



Soif ashipbe destrojred by worms, thisbiMAaliMS*! 
ibt uadarwriten are Hsble. Bbol v. VtBtt^ i Esp^B^ 
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SITTINGS IN TERM AT GUILDHALU 
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Penk v. BfiKNET, Gent, one^ &c. 

JNl^EQITATUS assumpsit for goods sold and if a bankrupt 
delivered. General plea of bankruptcy, con- KtaJ^t^*^^ 
eluding to the country- hu LStcf 

indebitatus 

It was admitted that the defendant prior to his against him on 
*>ankruptcy, was indebted to the plaintiff in the jSn«?di«"ion ; 
ftUm of loiL for carpets supplied to him, and that ^^l^-J^^ ^1^1^^ 
"^ afterwards obtained his certificate. tionaiiy.thc 

plaintiiT must 
declare speciallf 

"The plaintiff relied on a subsequent promise to condltbT^ 
Pay the debt. ^^^• 

Vol, IV. P There 



,-*- 
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There was considerable doubt upon the evidence^ 
whether in point of fact the defendant had ab* 
solutely promised to pay the debt, or only upon 
condition that he received certain bills of ex* 
change which he expected for goods he was 
about to sell. 

The defendant's counsel contended that at alL 
events it was incumbent on the plaintiff to hav< 
declared specially, and that the certificate was 
bar to the original promise stated in the 
tatus counts. 

Lord Ellenborough. — If the jury shall be of 
opinion, that the defendant's promise after bis 
bankruptcy was only conditional, then I think 
the present action cannot be maintained. The 
plaintiff in that case ought to have declared spe- 
cially, and to have proved that the condition 
fulfilled. But if the promise was absolute, I 
of opinion that the plaintiff upon this record if^ 
entitled to a verdict. The debt still subsists noC>* 
withstanding the certificate, and is a sufficiea^ ^ 
consideration for a promise by the bankrupt 
pay it. Therefore, if after he has obtained 
certificate he makes such a promise, the certifficat^^ 
can be no bar. It is not true that the cause 
action mentioned in the declaration accrued 
the plaintiff after the defendant became bankrup^^^ 
as he has stated in his plea. 

The jury found a verdict for the plaintiff. 
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Park and Adolphus for the plaintiff. 
Garrow A. G. and Puller for the defendant 



[Attornies, Isaacs and Bennett*] 



9^ide Trueman v. Fenton, Cowp. 544* Bailey v, Dillon, 
Burr. 736. Besford v, Saunders, a h7b1. i 16. Williams v. 
jrde, Peak. N. P. Cas. 68, 
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1^15. 




Richmond v. Heapy iand Another. 

"^HIS was an action of trover brought by a 
bankrupt against his assignees, to try the 
ilidity of the commission. Plea, not guilty. 

The plaintiff made out a prima facie case against 
le defendants ; and for the purpose of putting 
Kern upon strict proof of the trading, petition- 
's creditor's debt and act of bankruptcy, proved 
^9t at the same time when the issue was delivered 
rth notice of trial on the back of it, a notice 
u served intimating that these matters were 

be disputed. 



ThHfsday, 
June 15. 

In an action 
against the 
assignees of « 
bankrupt, a 
notice to dis- 
pute the bank- 
ruptcy served 
at the same 
time when the 
issue is delivered 
with notice of 
trial on the 
back of it, is 
not sufficient 
under 49 G. 3. 
c. 121. §10. 



P a 



It 
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iSif. It was objected that this notice came too late, 

\ ^ as 49 Geo. 3. c. lai, § lo, requires that it shall 
V. be given by the plaintiff " before issue joined-'* 

Heafst 

The other side contended that till the issue was 
delivered, issue was not joined within the mean- 
ing of the act of parh'ament, and that great in- 
convenience would follow from any other con- 
struction. 

Lord Ellenborough. — I must be governed bj 
the enactment of the legislature. Now 496^0.3* 
c. 121. § 10. expressly enacts that the proceedings 
shall be evidence to be received of the petitiooiog 
creditor's debt, &c., unless the other party, if 
plaintiff, before issue joined in the action, give 
notice in writing that he intends to dispute such 
matters. The notice to dispute the bankruptcy 
was given in the present case at the same tttne 
with the notice of trial. Was this before issue 
joined ? Issue must have been joined before no- 
tice of trial could be given, and a subsequent 
notice is ineffectual. 

The proceedings were accordingly read, and 
prima Jacie supported the commission. But evi- 
dence was afterwards adduced in reply to impeach 
the petitioning creditor's debt, and the plaintiff had 
a verdict. 

Garro'm 
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Garrow A. G. and Manyat for the plaintiff. 
Topping and Ck>mtfn for the defendants. 



[AttornieSy Skirrvw and Cobb^] 



1815, 



Richmond 

V. 

Heafy 

and Another. 



49 Geo. 3. c. 1 21. $ lo.enacts 
^ That in any action nowbrought 
or hereafter to be brought by 
or against any assignee of any 
bankrupt, the commission of 
bankrupt, and the proceedings 
of the commissioners under 
Ae same, shall be evidence to 
be received of the petitioning 
creditor's debt, and of the 
trading and bankruptcy of such 



bankrupt, unless 'the other 
party in such action shall* if 
defendant, at or before the 
time of his pleading to such 
action, and if plaintiff, before 
issue joined in such action, 
give notice in writing to such 
assignee that he intends to 
dispute such matters, or any 
of them." 



MiMirti* 
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FjiiEEMAN V. Jacob, 

TTHIS was an action on a bill of exchange, dated 
Constantinople J 10th August 1814, drawn by 
A. B. Jacob upon the defendant, payable to P. 
Phillips or order at 60 days after sight, and in- 
dorsed by him' to the plaintiffl 

The declaration, after stating the drawing of 
the bill on the loth of August in the usual form, 

P 3 averred 



Friday, 
June i6» 

In declaring 
against the ac- 
ceptor of a biH 
of exchange 
payable a cer- 
tain time after 
tight, the day 
of accepting the 
bill laid in the 
declaration 
under a videlicet 
is immaterial. 
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i6i^ averred that afterwards, to w^it, on the same day 

* Freeman ' ^"^ ^^^^ aforesaid, the defendant accepted the 
V. bill of exchange upon sight thereof 



Jacob* 



In point of fact the bill was not accepted 
or presented for acceptance till the 19th of Sep^ 
tember^ and therefore did not become due till 
the 2 1 St of November. 

It was contended that^this was a fatal variance. 
The day when a bill payable after sight is ac- 
cepted is material, and must be considered as 
part of the description of the instrument. The 
mistake in this case makes a difference of 40 days 
with respect to the time when the bill becomes 
due and the liability of the defendant attaches. 

Lord Ellenbobough. — I think the day of 
acceptance immaterial, and it is laid under il. 
videlicet The bill was due before action broughU.^ 

Verdict for the plainti£B^ 

Park and Taddy for the plaintiff. 

Garrow A. G. and Laxves for the defendant. 






[Attornies, TcmUhsohs and C^llim.] 



Vide Russell v. LangstafF, Doug. 514. Young v. Wrigl 
I Campb. 139. Coxon v. Lyon^ 2 Campb. 307. n. 
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1815. 

TrOTMAN v. Dunn. Saturday, 

June 17. 

riON for saying of the plaintiff ," He has where a. 
een transported before, and ought to be trans- nTJncd B.^ii 
i again. He has been robbing me of nine rcourtofcon- 
em loaves a week.** «ci>ncc for 

t wages, B. there 

utters words 

laa^ the general issue, and a justification to Al*^f[f'thu 
he words were true. ^^^^^ J* ]JV^ 

defence no 

K^as allowed that the plaintiff had been for* maintained 
convicted at the Old Bailet/, and transported XTde^ramaJ 
sven years. On his return he had served !i°" ' "^'J'^' *^ 

^ ^ the words are 

efendant as a journeyman baker, and was sgpkenmaii- 
nly dismissed by him. He then claimed addrel^d tothe 
ik's wages, and, to enforce this demand, ^*^"'^ 
oned the defendant before the Court of 
lience. While they were attending there, 
rords mentioned in the declaration were 
n; but it did not appear distinctly in what 
of the proceedings they were spoken, or 
om they were addressed. 

rtn/at for the defendant contended, that 
:tion could be maintained for the words, 

P 4 «s 



i6 
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of Mpport, that the coals in question were supplied 
to hen 



He now insisted that she was not his wife.- 
the other side it was contended that she was con- 
clusively proved to be so ; and that at all events 
he continued liable for necessaries supplied to her^ 
having represented her to the world as his wife 
for a period of 1 7 years. 

Lord Ellenborough. — ^ Had the goods been 
furnished while the defendant was living with this 
lady, his representation that she was his wife would 
have been conclusive against him : but I think his 
liability for necessaries supplied to her after they 
had separated depends entirely upon whether he 
really has been lawfully married to her or not. If 
the jury think upon the evidence that she is indeed 
his wife, they will find for the plaintiff j but the 
action cannot otherwise be maintained. 



Verdict for the plaintiff. 



Park and Tancred for the plaintiff. 
Adolphus for the defendant. 



[Attornics, Jamei and Cunningham,'] 



'-J-. 



Robixuson v. Nahon, i Campb. 245. 
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Stone v. Metcalfe. Monda^ 

June 19. 

TTHE Plaintiff declared in the usual form as payee a stipulation 

against the defendant as maker of the follow- promf^r^notc 
ing promissory note : nV 1*0* bc^a^Va 

as part of that 

« Wisbech 17th Jw/i^, i8n. iToreli- " 

^ . dcncc that it 

•* Two years after the date hereof I promise to was written at 
•• pay to Edward Stone j Esq. or his order, the thcn^cwas^" 
^ sum of one thousand pounds, together with "**'*• 
•* lawful interest for the same. Value received 
*• by me, 

" j^iooo. Charles Metcalfe.*^ 

Nothing more appeared on the face of the note ; 
and the plaintiff launched his case by proving the 
Tiand-writing of the defendant as maker. The 
defence turned upon the effect of the following 
memorandum indorsed on the note : 

" Although the within promissory note is made 
^ payable to me by the within-named Charles 
•* Metcalfe J at the expiration of two years from the 
^^ date thereof, still it is my will and desire that 
** the money thereby secured shall not be called 
•* in at the expiration of that period, if the said 
" Charles Metcalfe shall wish to continue the same 
•* on the within security Jbr any longer period. 
•• And I do hereby desire that my executors or 
'* administrators^ in case of my decease, do per* 

" mit 



Metcalfe. 
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1815^ <« mit and suffer the same sum to remain on the 
Stone ** within security, so long as it may be convenient 
V. " to the said Charles Metcal/e, without suit at 

** law or in equity against the said Charles Met' 
** cal/e^ until three years after my deaths provided 
•* he continues to pay tJie interest thereof regularly 
** asjhe same becomes due. Witness my hand this 
" 1.7th day of July y 181 1. 

" Eduard Stone. 
« Witness, Wm. Reding 

It was contended on the authority of Leeds v. 
Lancashire^ 2 Campb. 205., and Hartley v. WUkith 
sonj 4 Campb. 1 27., that this indorsement was to be 
incorporated with the note, and made the whole 
instrument a special agreement, which ought to 
have been stamped and declared upon as such. 

But the indorsement was not distinctly proved J 
to have been written before the note was signed. 

Lord Ellenborough said, that if it was sub 
sequently written when the note had been per 
fected and delivered in its absolute state, it coul 
not be considered as a part of that instrument^ 
although it chanced to be inscribed upon the same 
piece of paper. In that case, it was an agree- 
ment by way of defeazance, and it lay upon 
the defendant to produce it with a proper stamp. 
But even if the indorsement had been cotempo- 
raneous with the body of the note. His Lordship 
sard he should have thought it the expression of 

an 
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an intended courtesy to the defendant, and not a , '^J?* ^ 
qualification of the contract between the parties. stonb 

The plaintiflf had a verdict. Mwcaifi- 
Garrow A. G. and Holroyd for the plaintiff. 
Toppiyig and Tindal for the defendant. 

[Atlornies, fTortham aod JSaxters.] 



Pickering v. Rudd. T"**!*!' 

June aa 

*nrRESPASS for breaking and entering the plain- where the dc 

JL._,, 11. 1 1 - % fcndafit nails to 

tifi^s close, and placing a board over it, and his own wau m 

- ..• . o board which 

^CSUttmg a tree, &C, overhangs the 

plaintifrs cioiei 

the remedy 

Plea, not guilty as to the clausumjregit ; and as «ecmsto^a8e 
"^o cutting the tree, a justification that it was pask 
'Wrongfully growing against the wall of the de- 
fendant, and that he therefore removed it, as he 
lawfully might. New assignment of excess, and 
Sssue thereupon. 

The defendant's house adjoins to the plaintiff's 
garden, the locus in quo; and to prove the break- 
ing and entering of this, the evidence was, that 
the defendant had nailed upon his house a board, 
which projected several inches from the wall, and 
9o far overhung the garden, 

Garrow 
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^^5* Garrow A. G. and Richardson for the plaintiff' 

PicKBRiNG contended that this was a trespass for which he 
V. had a right to maintain the present action. Cujus 

^^^* est solunij ejus est usque ad cceltmu The space 
over the soil of the garden is the plaintifTs, like 
the minerals below, and an invasion of either is, 
in contemplation of law, a breaking of his close* 
A mere temporary projection of a body through 
the air across the garden may not be action- 
able ; but where a board is caused permanently 
to overhang the garden, this is a clear invasion of 
the plaintiff's possession. If this be not a tres- 
pass, it is easy to conceive that the whole garden 
may be overshadowed and excluded from the sun 
and air without a trespass being committed. 

Lord Ellenborough. — I do not think it is a 
trespass to interfere with the column of air super- 
incumbent on the close. I once had occasion to 
rule upon the circuit, that a man who, from the 
outside of a field, discharged a gun into it, so as 
that the shot must have struck the soil, was guilty 
of breaking and entering it. A very learned 
judge, who went the circuit with me, at first . 
doubted the decision, but I believe he afterward 
approved of it, and that it met with the gener 
concurrence of those to whom it was mentioned 
But I am by no means prepared to say, that firi 




across a field in vacuo^ no part of the content- - 
touching it, amounts to a clatisum Jregit Na] 
if tins board overhanging the plaintiff's garden 
a trespass, it would follow that an sronaut 
liable to an action of trespass quare cl 





It 
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suit of the occupier of every field over ^hich 1815. 
balloon passes in the course of his voyage. Pickering 
lether the action may be maintained cannot «• 
lend upon the length of time for which the ^™^* 
»erincumbent air is invaded. If any damage 
168 from the object which overhangs the close, 
\ remedy is by an action on the case. — Here 
r verdict depends upon the new assignment of 
mis in cutting down the tree. 

The jury found for the defendant. 
larrow A. G. and Richardson for the plaintiff. 

Tervis and Abbott for the defendant. 

[Attornies, Calcy and Frtsiand.} 



Sampson v. Chambers and Another. Wednesday^ 

June 21. 

*HlS was an action on i G, i. st. 2. c. c. against in an action 

, /»i 1 11 /• j^ against the 

two of the mhabitants of the hundred or 0$' hundred on the 
ISrton, for the damage done by a, mob in feloni- ^n^^^^doneioK 
sly beginning to demolish, and in part demo- brcakiU^'of in- 
binjr the plaintifPs house in Harley-street. tide window 

, shutters, a Win- 

dow sill, and the 

It*appeared that during the riots respecting the ^n"?igM%nf. 
m-biU, a mob assembled round the plaintifPs ^f ^"{j^'j^'S^^ 

piU down, if the mob are interrupted and dispersed wliile comipitting these acts A 
CMCy by an alaim of tlie approach of the military. 

Vol. IV. Q house, . 
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1815. house, (mistakingly supposing that it belonged to 



Sampson ^ person who had supported that measure,) and 
V. threw stones and brickbats against it for a consi« 

and Ano^er. ^®^^^® time. In this maiiner several of the in- 

side window shutters, a window sill, and part of 
the wood of the fan light over the door, were 
broken, but none of the window frames. The 
mob in the mean time hollowed out ^^ No corn 
bill !** While they were proceeding in this man- 
ner, a cry was raised that ^' the Piccadilly butchers^^^ 
were coming/' The life-guards immediately rodc^^^ 
up, and the mob dispersed. 

Lord Ellenbouough held, that there wjts her- -e 

a- sufficient beginning to demolish, within th e 

meaning of the statute, and the plaintiff had a 
verdict. 

Garrow A. G. , Gaselee an d Peake^ for the plain tL 
Park for the defendant. 



See the cases collected Wios. Saund. 377. b. (12.) 
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DJOURNED SITTINGS AT GUILDHALL. 



1815. 

Walton v. Hastings. Monday, 

June 16. 

S was an action by the payee against the ifafterabui 
ceptor of a bill of exchange dated loth Juli/ th.\tThyihc 
drawn by E. Brooks, payable t months afler ^'^cr to the 

•^ » r ^ J payee, its <iat« 

is altered by an 
agreement be- 
tween the 

i plaintiff sold goods to Brooks, which it JS'weeSef^e 
jreed should be paid by a bill of exphange .acceptance, it 

drawn by Brooks upon the defendant in against aii 
' of the plaintiff. Brooks accordingly on * ^ p^**^** 
;h Julj/ drew the bill in question which bore 
>n that day, and delivered it to the plaiutifi. 
le loth of Jul^ this bill was carried by an 

of the plaintiff to the defendant for ac- 
ice. The defendant said, '* As the bill is now 
» I shall be from London when it becomes due, 
^ you will alter it to the loth I will accept 
The plaintifPs agent altered it accordingly. 
Iter it was so altered, the defendant accepted 
lo communication upon the subject was made 
ookSj who in the mean time had left London. 

vis for the plaintiff contended that the altera- 
eing made before acceptance, the defendant 

Q 2 was 
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1815. was liable upon it as acceptor, although the drawer 
yr "" might be discharged. He relied upon Paton v. 

9. Winter^ i TaunU 420. 

Hastings. 

Lord Ellenborouoh. — Upon the stamp laws 
I think the bill is void. It was an existing valid 
instrument before the alteration. It was nego- 
tiated when delivered by Brooks to the plaintifil 
The plaintiff as payee had acquired an absolute 
interest in it, and might have maintained an action 
upon it against the drawer. It did not remain 
injleri till the acceptance. As to the drawer 
it was before then a perfect instrument. Nor 
was there any mistake to be rectified. When 
drawn on the 5th of July it corresponded with 
the intentions both of drawer and payee. In the 
case cited^ the objection on the stamp laws is 
stated not to have been taken, although that was 
the only objection which could be taken with any 
effect. The case therefore decides nothing, and 
was hardly worth reporting. Here, when the 
date was altered, a new bill was drawn, and that, 
could not be done without a new stamp. 

Plaintiff nonsui 

Jervis and Espinasse for the plaintiiC 

Topping for the defendant. 
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Maying v. Todd and Another. ^, , 

Monday, 
June 26, 

^HIS was an action against the defendants as Awharfin^ 
wharfingers to recover the value of twenty-seven hfsiewiJfrsV? 
bundles of brushes. ^^^Z 

be responsible 

The plaintiff who resides at Newcastle^ had may entirely ' 
ordered these brushes of Wilkinson, Rowlat, and tSunmmd^ 
Co. manufacturers in Londofi. They delivered «nH>n«»bUity. 
them at the defendant's wharf on the river Thames, 
directed to " Mr. Maving, Newcastle, to be sent 
by the next ship,'* and paid 3d. a bundle for wharf, 
age, and 6d. for the sufferance of the whole. The 
goods were burnt by an accidental fire upon the 
wharf, before there was an opportunity to ship 
them. The receipt which the defendants had 
given for them being produced, was found to 
contain the following words, " Not accountable 
for loss by fire." 

~ Lord Ellenborough intimated an opinion that 
this discharged the defendants from whatever 
responsibility for fire they might otherwise have 
been subject to. 

Garrow A. G. and Holroyd for the plaintiff 
contended, that it was not binding upon the 
plaintiff at Newcastle ; and that though the defend- 
ants might on reasonable terms limit their liability 

Q 3 ^^^ 
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1815. for loss by fire, they could not in this manner 
^, ' get rid of it altogether. 

Maying ® ° 



V. 



Todd Lord Ellenborough. — I think notice to the 

agent here is notice to the principal at Newcastle. 
I am likewise of opinion that a wharfinger by 
such a notice may entirely get rid of his liability 
for loss by fire. It is evidence of a special con- 
tract for this purpose between him and every 
person who takes such a receipt for goods delivered 
at his wharf. Fire is such a terrible calamity 
that it is reasonable the mere depository of goods 
should be enabled to guard against it, and to 
throw the risk entirely upon the owners. 

Nonsuit 
Garroxc A. G. and Holroyd for the plaintiff 
Park and Lowes for the defendants. 

[AttornieSf Atkinson and Hodgson^ 
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1815. 

Glossop v. Jacob. "^J;^^ ' 

July 3. 

S was an action against the acceptor of a in an action 
reign bill of exchange payable at 60 days apIorVf't mu 

Bight, ^f exchange 

o payable after 

sight, if the 

ross the bill were written the words nature l^ac"^' 

ceptor is proredy 
the date of the 

** Accepted 25th October 1 814, acceptance ap. 

* ' ^ » • pearing over It, 

JB. Jacob. although in a' 

diflfcrent hand- 
writing, will 

g defendant's name was proved to be of his hav^Tcw*^ *^ 
writing, but the words above were in a dif« written by his 
; hand, and it did not appear by whom or 
they were written. The witnesses how- 
stated, that when a bill payable after sight 
be accepted, it is usual for a clerk to write 
it the word " accepted'* with the date, and 
;he drawee writes his own name under. 

5 defendant's counsel objected that there 
gre no evidence when the bill was accepted, 
en it became due* The plaintiff was bouqd 
to prove by whom the date of the acceptance 
written, or to shew that the bill was in an 
ted state 63 days before the action was 
enced. The defendant might have written 
ime upon it a month ago, and the plaintiff 

Q 4 might 



s»S 
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might since have superadded the fictitious date of 
a5th October 1814. 

Lord Ellencorough. — 1 will leave it to the 
jury to presume that the date of the acceptance 
was written with the defendant's privity, at the 
time he accepted the bill. This appears to be 
according to mercantile practice ; and it will be 
for the defendant to give some other date to th 
transaction. 



Verdict for the plaintifiT 



Park and Marry at for the plaintiff. 



Garrow A. G. and Lawes for the defendant 



[Attoroies, ITaJls and C^ilias.] 



Frid^. 
July 7. 



^ BousFiELD t;. Barnes. 



In an action 00 T'HIS was an action on a policy of Insurance 
u'u no'^dcfcS the ship Ocearij in the transport service fr 

Jhc^^tred"* **^ 3^^^^ Augtist 1814 to the 29th August 18 

have received affainst all risks cxccpt those undertaken 

the amount of ^ ^ i ^ ^ i » 

the TaiaaUon in govemment, valucd at ooooA 

this policy from 

the uuder- 

writers on another poGcy, if the subject matter insured be proved to be of a Tilue cqoaL^ ^ 

the sum received ai&4 that sought to be recovered. 



5. 
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Only 600I. had been subscribed upon this policy. 1815. 

By another policy with the London Assurance v. 
the ship was insured for 6000L being valued Baems. 
at 8ooo/« ^ 

The ship was wrecked on the 2 2d of October 
1814, among the Magdalen Islands ^ and the London 
Assurmice thereupon paid to the plaintiff the 6600/. 
which they had subscribed. Evidence was now 
adduced that tlie ship was worth above 8ooo/. 

The defendant's counsel contended that this 
action could not be maintained, as the plaintiff 
had already received the full amount of the sum 
at which the ship was valued by the policy on 
which the action was brought. The plaintiff was 
estopped to say to the underwriters on this policy 
that the ship was worth more than 6000/., and 
therefore by receiving that sum he was fully 
indemnified. Godsally.BolderOy 9 Easty 72. 

Lord Ellenborough. — I think the valuation in 
this policy is only conclusive in settling a loss upon 
it between the assured and the underwriters who 
have subscribed it, without taking into consider- 
ation what has been transacted between the as- 
sured and third persons. If a total loss happens, 
these underwriters shall not pay more than the 
amount of the valuation ; and if there be a par- 
tial loss, the valuation regulates the amount of 
the average contribution. I will likewise take 

care 
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1815. care that the assured do not recover upon the 

B0U8FIELD ^^^^® more than the real value of the subject- 
V. matter insured. But I think it is not enough 
Barnes, f^,. ^^^ underwriters on a particular policy to 
shew that the assured has received from another 
quarter the amount of the valuation in thatpolicy, 
unless this amounts in point of fact to a complete 
indemnity. In the present case the ship insured 
is proved to have been worth above SoooL The 
plaintiff has received only 6000/. from the London 
Assurance. ^He has therefore an interest of 2000/. 
to which he may apply the policy on which the 
action is brought. That poh'cy is only subscribed 
for 600/. Therefore, when the whole of that sum 
has been paid, he will still be a loser to the amount 
of 1400/. by the total loss of his vessel. 

Verdict for the plaintiff. 

Park and Taddy for the plaintiff. 

Topping and Marryat for the defendant 

[Attoroicsy TomlsMSOtts and Farlaw.] 
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1815. 
Thornton and Others v. Lance and Others. ^ y ' ^ 

Saturday, 

PHIS was an action on the guarantee of a policy ^«iy 8. 
of insurance at and from London to Archangel, in an action on 

a policy of in- 
surance, it will 

Several points arose; but only one of them was ^JJP"?"*^? 
inally disposed of at Nisi PriuSj viz. whether the compUedwith 
•nus lay upon the assured to shew that the ship of^t^Tcm^^or 
ailed with convoy. c^nt^'u 

proTcd. 

The defendants' counsel contended, that as the 
tatute 34 G. 3. c. 57. expressly requires British 
[lips to sail with convoy, and declares poHcies of 
isurance upon them to be void if they do not, 

was incumbent upon the assured to shew that ' 
lis condition had been complied with. 

Lord Ellenborough. — As the law requires that 
le ship should sail with convoy, 1 will presume 
lat the law was obeyed till the contrary is 
lewn. This principle has been settled in WilUamsw. 
Cast India Company ^(a) and a varietyof other cases. 

The decision upon this point was acquiesced in, 
ot a case was reserved for the opinion of the 
ourt, upon the effect of the master of the ship 
eing a foreigner. 

Marryat and F. Pollock for the plaintiffs. 

Scarlett and Littledale for the defendants. 

[Attornies, Sherwood 2nd Cooper.] 



(a) 3 East, 192. 
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COURT OF COMMON PLEAS. 



ADJOURNED SITTINGS AT GUILDHALL. 




fj^a> Back and Another, Assignees of Burrows Aod 

Winn, Bankrupts, v. Gooch. 

An iMignment 'T'HIS case tuFDed uDon thc sufficiency of the 

by deed of lU X nt ^ xi. • • 

the effects of a Rct of bankruptcy to support the commission, 
trasceet?for wbich was sued out on the petition of one BUxm% 
hh ^dito«/ ^"^ w^ ^*^^^ ^^^^ December 1813. 

>with a proviso, 

£\'idW The plaintiffs relied upon a deed dated 13th 
dw To^^'exewte -D^^^^^^j aud exccutcd bv both the bankrupts; 
it. and that in wherebv thev conveyed the whole of their e£kcts 

the meantime •' /• i « n i» n t • ^-^ 

the acu of the to trustees, lor the benefit of all their creditors^ 
£2^'o".*h^^^^^ with a proviso that it should be void if all the crc 
act of banic- ditors did not execute it, and that in the mean 

niptcyi ai- ' 

though not ex- time the acts of the trustees should be good, 

ccuted by thc 
trustees or 

^^'fiiucrcditor The deed was not executed by the trustees or 
who. without any of the creditors ; but the trustees, with the 

executing;, has •' ' n 3 

assented to the kuowlcdgc and approbation of Bloom^ acted uo- 
proving^of Tots der it for a fortnight, and during that time took 
brthrt^r^tccs, possession of 1 200 sacks of meal belonging to the 
is estopped ' bankrupts. 

from setting it * 

up as an act of 

and it"Xiu^not Shepherd S. G. for the defendant, first objected 
Sn!uT" that the execution of this deed was no act or 
^titi^^*"** bankruptcy, on account of the provisa that it- 

pcMoningcrc ^^ , shouli'" 
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should be void unless executed by all the credi- i8if* 

tors. But Back ' 

and Another 

GiBBS C. J. was of opinion that this proviso was _ ^ 
immaterial, as the deed gave power to the trus- 
tees to act in the mean time, and thus divested the ' 
bankrupts of all controul over their afiairs. (a) 

Shepherd S. G. next contended, that the execu- 
tion of the deed could not be set up as an act of 
bankruptcy to support this commission, as Bloom^ / 
the petitioning creditor, had assented to it ; and 
be relied upon Bamford v. Baron^ 2 T. R. 594. n. 

Lens Seijt. and Spankie for the plaintiffs. In 
Barnford v. Baron^ the petitioning creditors had 
ictually executed the deed, and were the trustees 
mder it, to whom the property of the bankrupt 
gras conveyed. It was therefore properly held, 
ibat they should not afterwards represent the deed 
bD be fraudulent, and set it up as an act of bank- 
ruptcy. But the doctrine of that case has never 
been extended to persons who had not executed 
the deed. It may be admitted, that in point of 
bet. Bloom assented to the deed ; but executing 
the deed is the only assent which can operate as 
an estoppel in point of law. There can be no 
doubt that this deed was void, and that by ex- 
ecuting it Burrows and Winn committed an act of 



(a) Vide Dutton v. Monrison, 17 Ves. 193. Tapenden r. 
Burgess, 4 £ast| 230. 

bankruptcy. 
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1815. bankruptcy. Why then should the commission be 
^ Back ^ overset, because the petitioning creditor, who 
and Another was no party to it, for a moment was willing to 
Q^* see whether the property could be fairly admi- 
nistered under it, and seeing that impossible, pro- 
ceeded to strike the docket ? 

GiBBs C. J. — I am of opinion, that upon the 
principle laid down in Barnford v. Barorij Bloam 
cannot avail himself of the execution of this 
^ deed as an act of bankruptcy. The deed contains 
a conveyance of all the effects of these traders^ 
to trustees, to be distributed in the mannei — 
therein specified. The law says the deed is voi 




as it takes the management of their afiairs com- 
pletely from the bankrupts, and lodges it in thi 
bands of trustees. But although the deed be v» "^ » 
by the operation of the bankrupt laws, it is iio^r~-t 
necessarily an act of bankruptcy. If a credit ui ,, 
without deed, transfers all his effects for the bi 
nefit of his creditors, this is void, but is not ai 
act of bankruptcy ; because it does not fall witfai~ n 
any of the statutes by which acts of bankruptc::^]r 
are defined. To constitute this act of bankniptc; 
the trader must make, or cause to be made, 
fraudulent grant or conveyance of his lands, ten 
ments, goods or chattels, with intent to defeat 
delay his creditors (a). But the law says the 
cannot be considered fraudulent as to those wl 
are privy and assent to it. A creditor who fe^s 




(a) I Jac. I.e. 15.8. 2. 

I himself 



\ 
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himself aggrieved, and thinks that he shall be de- 1815. 
feated or delayed, may sue out a commission, and Back 
rely upon the deed as the act of bankruptcy. But and Another 
in Bamford v. Baron^ the principle was laid down, q *'* ^ 
that those who have assented to the deed cannot 
afterwards set it up as fraudulent. If the deed 
be not fraudulent, the execution of it is no act of 
bankruptcy. Here, although Bloom did not 
formally sign and seal the deed, he was privy to 
its contents, and he approved of the trustees 
taking possession of the property under it, for 
the purpose of being distributed among himself 
and the other creditors. Indeed, it is admitted, 
that in point of fact, he did assent to the deed. 
Having done so, I am of opinion, that he cannot 
now turn round, and say, that it was fraudulent. 
There appears, therefore, to be no act of bank- 
ruptcy to sustain this commission which he has 

sued out. 

Plaintiffs nonsuited. 

Lens Serjt. and Spankie for the plaintiffs. 

Shepherd S. G., Onslow Serjt., and F. Pollock^ 
for the defendant. 

[ Attorn iesy IVindus and Abbott.] 



I have been furnished with a similar decision of Mr. Justice 
Chambre, by one of the learned counsel in the cause. 

Hicks and Another, Assignees of Penford, v. Burfitt. 
Winchester Spring Assizes y 181 2. 

To proYe an act of bank- deed, by which the bankrupt 
ruptcyi Burrough put in a assigned all his effects to trus- 

' tees. 



tjfi 
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1815. 

■•^»** 

Back 
and Another 

GOOCH. 



teesy for the benefit of his cre- 
ditors. It appeared, however^ 
upon the cross-examination of 
the subscribing witness, that 
the deed was executed on the 
7th November 18 13, in conse- 
quence of a meeting of the 
bankrupt, and several of his 
creditors, (amongst whom was 
one of the petitioning credi- 
tors,) called for the purpose 
of examining the bankrupt's 
afl&urs, at which meeting it was 
agreed, although the petition- 
ing creditor expressed an 
opinion to the contrary, that 
the bankrupt should make 
such an assignment :— that the 
deed was thereupon executed 
by the bankrupt, but was never 
executed by the trustees, or 
any of the creditors : and the 
same day, after the execution 
of the deed, the petitipning 
creditor made affidavit of his 
dobt, and struck die docket. 



JefyU and Gijffbrd for the 
defendant thereupon objected^ 
that as the petitioning creditor 
was privy to and consenting to 
this deed, he could not set it 
up as an act of bankruptcy to 
support the commission. 

To this it was replied by 
Burrottgk and Oasdee^ that die 
cases had only gone that 
length where the petitioniiig 
creditor had actually txecuUi 
the deed, which hare he had 
not done. 

But C^AMBRx J. rukd, ifatt 
as he had been consentlog U 
the executioUf he could not 
now take advantage of it as an 
act of bankruptcy. He there* 
fore nonsuited the plainliffi, 
giving them, howevert liber^ 
to move to set it aside ; but no 
motion was made. 
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Withers and Another v. Lyss and Others. satardty, 

June 14. 

"TROVER for a quantity of rosin. a particuUr 

parcel of goods 
in the peuei- 

The defendants, Lyss and Co,^ in September s'on of a war«^ 

,j , -J /. .1 . . houseman, « 

12, sold, and were paid for the rosin in ques- sold at so much 

>n, which was then in their warehouse, to we'lgiTt^of?^^^ 

'ithers and Co., the plaintiffs. Not having im- ;;^^^^^^^^ 

^diate occasion for the rosin, the plaintiffs re- he paid by a 

ested that it might be kept in {heir names change. The 

d at their disposal, by the defendants, which [he piIrdiMer 

IS accordingly done. On the 2rst September »" o';^^^ to the 

o / IT warehoa&eman 

e same rosin was sold by the plaintiffs to 2). to wdgh and 
corner, through the intervention of a broker, ^oodl, which 
be following is a copy of the sale note : Ihl^t^arlhtJ!^ 

man : bat be- 
fore the goods 

** Messrs. Withers and Co. """c weighed 

the purchaser 

** I have this day sold by your order, and for ^,^J|!JJ"*ti^ 
your account, to Mr. D. Bromer, 30 tons, vendor has* ; 
(more or less) of town made transparent rosin, tlfemlntniL 
in matts, at 135. grf. per cwt. with customary "^"* 
allowances, payable at the end of 14 days, by 
acceptance, at 6 months' date." 

On the same day, the plaintiffs wrote, and de- 
ered to Bromer a delivery order for the rosin^ 
the following words : 

** Messrs. Lyss and Co. 
^* Please to weigh and deliver to Mr. D. 
Vol. IV. R " Bromer^ 
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'^'5* ^ ** BromeTy or order, our transparent rosiD, in 
Withers ^* matts, (about 30 tons, more or less.) 

and Another _ 

V. « Withers and Co.^ 

Lyss 

and Others* 

This order was lodged with the defendants bj 
Bromer^ and on the 6th October they were ready 
to weigh and deliver the rosin to him, but he 
never sent any person to see it weighed. In con- 
sequence it never was weighed, and it has ever 
since remained in the defendants' warehouse. 

On the 17th oi October Bromer stopped pay 
ment, and on the 1 9th of the same month the d 
fendants received a written countermand of 
order to deliver the rosin to him, with notice 
hold it on the plaintiff* account. A commiasio 
of bankruptcy issued against Bromer on the 
of November. 

There was afterwards a demand and f efusal 
deliver up the rosin to the plaintifis. 

Vauglian Seijt. for the plaintifis contended, th at 

till the rosin was weighed the delivery to Bron^ ^r 
was not complete, and the right to stop in tran^m^ti^ 
subsisted upon his insolvency. 





ShepJierd S. G. contra, distingiiished the 
sent from the cases lately decided upon this suab^ 
ject, by this circumstance, that here the whol^ of 
the rosin was sold to Bromer. It was a sale to baim 
of a spedfic parcel of rosin, and no question about 

10 tibe 
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le identity of the subject matter sdd could arise. ^15- 

lierefore, upon the lodging of the deKvery or- ^^jthers"' 

3r with the defendants, they became his agents, and Another 

id held the article on his accoant. Suppose the ^ ^*^^ 

«i& had been sent home to Bromer^s own ware- mi Others. 

>use, without being weighed, there can be no 

rabt that the deti^ery would have been complete. 

ut what dfflference can it make that it remained 

; the warehouse of his agents, for which he was 

eiying rent. That part of the defendants' ware* 

Duse, in which the rosin lay, was his as much as if 

le whole had been demised to him. — On the sta- 

ite of James, likewise, he argued that the goods 

moid pass to the assignees of Bromer. 

GiBBs C. J. — Here something was still to be 
oae to ascertain the price of the commodity, 
lie rosin was sold at 135. gd. per cwt. and the 
uantity was uncertain. Therefor^, till it was 
eighed, the bill of exchange by which payment 
as to be made could not be drawn. That being 
), according to the decisions, both of this Court 
ad the Court of King's Bench, the delivery was 
ot complete, and the right to stop in transitu 
ibsisted. I think it makes no difference that 
!)e whole of the rosin was sold. The principle, 

take to be, that while any thing remains to 
e done to ascertain the price, the possession 
I not considered as transferred to the purchaser. 
lad the rosin been burnt in the defendants' ware- 
ouse without being weighed, how could payment 
ave been made according to the terms of the 
ontract ? If nothing remains to be done to as- 

R 2 certain 
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^ '^'5- ^ certain the price, I allow that a delivery order 
Withers lodged with the Warehouseman is a sufficient 

and Another transfer of the possession, although no entry for 
^^33 that purpose be made in his books. . The order 

and Others, here is, ^^ weigh and deliver.*' There could be 

no delivery under it without weighing, and the 
goods never were delivered to Bromer. — • The sta- 
tute of James depends on the previous question, 
for if they were never delivered to him they could 
not be in his order and disposition. 

Verdict for the pbuntiA. 

Vaughatiy Btosset, Seijts., and Marryat^ for the 
plaintiflfe. 

Shepherd S. G. and Toddy for the defendants. 

[Attoniics, Ckarch and Tmi/mimu.] 



Sec the cases collected in Bush t. Davies> 2 M. & S. 397. 
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G1LLAN9 , Widow, f . SlMPKIK. Saturday, 

June 34. 

5NE Y had and received to recover the sum There is an 

agreement to 
of 42L carry a pat- 

senger on board 
a sliip from 

le defendant was master of the ship Friend^ w^findTe!'* 
in which he had agreed to carry the plaintiff thcpassage- 

^ . . , /, money to lie 

passenger to Antigua^ in the West Indies^ for paid in i.ondon 
uineas. This sum she paid him in London^ mwwmentoT 
:e the commencement of the voyage. There TiVpMsengcr 
some doubt upon the evidence, whether, ac- puts his bag- 

* 1-1 S^S^ **" board 

mg to the agreement, she was to be earned m the Thame% 

London or from Portsmouth. She intended IISrATembaTk 

ive gone on board at the latter place ; but in Thc°si^^i?i^'t 

t of fact her baffgage was shipt in the river >" going round 

^^^^^ * to that place.— ^ 

nes. In proceeding round from thence to The passage. 
smouth the ship was lost. The witnesses blTrwovc^ 
d, that it is usual for the passage-money to *'*^///^ if the 
laid in London^ and that the stores for the »g'<-emcnt had 

1 • i_ 1 hecn to carry 

>f the passengers, during the voyage, are al- the passenger 
\ put on board in the river. moTthto'the 



West Indies«^ 



[BBS C. J. desired the jury to consider, whe- 
, with respect to the plaintiff, the voyage 
to commence from London. Even in that 
p if the money had been to be paid at the end 
ie voyage, the defendant could not have re- 
red any part of it, there being an entire con- 
; to carry the plaintiff from London to Antigtia. 
if the voyage was commenced, and the ship 

R 3 wa» 



SlMTKIK. 
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^ 'S '5' was prevented from completing it by perils of na- 
GiLLAN vigation, His Lordship said, the captain may be 
v._ entitled to retain the passage-money previously 
paid to him. The contract for this purpose may 
either be express or may be evidenced by estab* 
lisbed usage. Here it is proved, that in West 
India voyages the passage-money is paid before 
the voyage commences, and it does not appear to 
be returned, although the voyage is defeated. 
On the other hand, if the ship was lost before the 
commencement of the voyage for which th 
parties had contracted, the money paid by antici 
pation must be returned. 

Verdict for the defendan 

Vaughan Seijt and Lowes iov the plaintiff. 

Best Serjt for the defendant. 



Vide Andrew v. Moorhouse, 5 Taunt. 435. 
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Peel v. Price. Tuctday, 

June 27. 

•pHIS was a special action on the case for deceit- t^w^g^a'^ 
fully representing that the defendant's ship ad^cni^d for » 
would sail from the port of London to Messina voyage, if her 
and Naples^ and then altering her destination to any Te'^ct"*" 
Naples and Messina^ whereby the plaintiff, who own^Vtound 
had shipped goods on board her for Messinaj and *<> ?>▼« specific 
effected policies of insurance to cover that risk, alteration to 
was afterwards forced to effect other policies at a w'h7shij!l*^i 
higher premium, giving the ship leave to sail to ^^ ^"^* 
Napks before going to Messina. 

In February 1813, the defendant printed and 
circulated a card stating that this ship was to pro- 
ceed to ** Messina and Naples.** One of these 
cards had been received by the plaintiff, but at 
what time did not appear. No freight offering, 
the defendant, about the month of Aprils altered 
tiie destination of the ship in this amongst other 
respects, that she was to sail to ^^ Naples and 
Messina.** A fresh card was printed and placed 
in the defendant's counting-house. The plaintiff 
afterwards came there to inquire about the ship ; 
but there was no evidence that he saw the first 
card, or that then, or when the goods were 
received on board, or at any other time, a copy 
of it was delivered to him or any of his agents. 
The ship sailed to Naples in the first instance, 
and the plaintiff effected policies in the manner 
4rtated in the declaration. It was proved to be 

R 4 common 
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common to alter the destination of ships when 
freight cannot be procured for them. 

Shepherd S, G. for the defendant, contended 
that the plaintiff was bound to have made specific 
inquiries as to the destination of the ship, before 
he put his goods on board ; in which case h( 
would have learned that it had bean altered. His 
loss arose from his own negligence. He might 
have supposed that the card issued in Fehruary^^ 
was obsolete in June. The defendant could d< 
no more than print and circulate a fresh card ii 
the usual manner. 

GiBBS C. J. He might have delivered a cop^r j 
of that card to the plaintiff; and I think he ws^as 
bound to do so. When a card has been publishec^d, 
advertising a ship for a specific voyage, if that 
altered, I am of opinion that the owner is boui 
to give specific notice of the alteration, to all p^^r- 
sons who afterwards ship goods on board t^fce 
vessel ; and that he is otherwise answerable f<>r 
the loss which they sustain by supposing that t^Ae 
destination of the vessel remains unaltered. 

The plaintiff had a verdict for the difference of 
premium in effecting the two sets of policies. 

Best Seijt. and Richardson for the plaintiff 

Shepherd S. G., PeU Seijt, and Campbell^ for I v 
the defendant. I h 

[Attorniesi fTUiUs and iVM] | 
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osE and Another, Assignees of Clausey a Bank- J^^^'^J* 

rupt, V. ROWCROFT. 

'^HE question in this case was upon the suffi- where the 

ciency of the petitioning creditor's debt to SiWsdTbt.^IS 
ipport the commission, which was dated 5th De- 11^1^^^^%^ 

mber 18 14. bankruptcy, if 

^ a bill of ex- 

change drawn 

The plaintiffs relied upon a bill of exchange and^ndo^T 

ited 23d October^ 1814, drawn by the bankrupt, JrJjfto^^'^^^^^^ 

lyable to his own order, at three months after dcncemnstbc 

Site, upon and accepted by J. Sherwood^ indorsed was Jindo^d, 

(T the bankrupt to J. Waldron^ and by him to the ^^^Tf IheSm- 

etitioning creditor. '"o whether 

bill of exchange 

The defendant's counsel made two objections, lining cre^' 
It, That this bill could not constitute a good ig^'t^^Vhe 
3titioning creditor's debt against the drawer, till drawer, before 

1. 1 1.1 1 11 It become! doe, 

was dishonoured by the acceptor ; and, 2dly, or ha« been du- 
hat there was no evidence that it had been jjc^ptorf'*^ 
idorsed to the petitioning creditor before the 
ommission was sued out. 

On the other side they contended that a bill of 
xchange, payable at a future day, is a good 
etitioning creditor's debt against the drawer, by 
irtue of 5 Geo. 2. c. 30. s. 22. ; and that it must 
e presumed that this bill, of exchange was in- 
orsed to the petitioning creditor before he sued 
ut the commission. 

G1BB8 
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t 



x8i5- GiBBS C. J. -— I think the petitioning creditor's 

Rose and ^®^' ^^ "^* suflBciently established, as you have not 

Others shewn when the bill was indorsed to him. I give 

RowcROFT ^^ opinion on the point, wh^er it would have 

* constituted a good petitioning creditor's debt, had 

it been proved to have been in his hands before 

the suing out of the commission. 

Nonsuit 

Best J Vauglian^ Serjts., and Wylde^ for the 
plaintiffs. 

Shepherd S. G. and Taddy for the defendant 

[Attornles, DenneU and ^oriM,'] 



But a negotiable security, before the suing out of the 

drawn before and indorsed to commissions is 'a good peti- 

die petitioning creditor after tionmg creditor's debt. Bv^" 

the act of bankn^tcy, and leyy. MaddUmi^ Co.B.JUiO. 



Wednesday, O'Reilly and Others v. Royal Exchange Assu- 

July 5- 

RANCE. 



mere a poUcy T^HIS was an action on a policy of insurance on 

of innirance JL r tf 

contains a wai^ goods in the Catheritui at and from La Gtuyn 
sds^re'^^, to the ship^s port of discharge without the BaBk 

if the ship, to 

aToid soch seizore, runs to sea beibre she is properly loadedi and U» in eonsequenoe. oblffed 
to go to a Dort out cpf the course of the Toyage insorcd, the underwriters are •ol ilahk for * 
subsequent loss. 

and 
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and north of Gottenburghy with liberty to touch at 
a port' in England for orders, and also with liberty ^,p 
to join convoy at the place of rendezvous in the and Othen 
fFest Indies^ warranted to depart finally for Europe *'• 
on or before the ist of August^ and also warranted Exchakob 
free of capture and seizure and the consequences Assurakcb. 
thereof in port in La Guayra^ at 1 2 guineas per 
cent.^ to return 2 per cent, if the ship should not 
touch at Jamaica or the Havannah^ and arrive ;— 
with other returns not necessary to be specified. 

The Catkerina arrived at La Guuyra on the 26th 

of March^ and on the 1 6th of May began to take 

in her cargo. She was about half loaded when the 

Spamsh patriots, then in possession of the province 

€}{Caraccas^ were defeated in battle by the royalists, 

^ho advanced upon La Gruayra. The Catherina 

^as forced by the magistrates to take on board as 

jiassengers a great number of persons who were 

afraid of being massacred, and on the 7th of Jufy 

sbe cut her cable and proceeded to sea, under the 

protection of an English ship of war bound to 

JSt. Thomases. From being too light, she fell 

greatly to leeward, and made the small island of 

Casa del Muerte, to the southward of Porta Bico. 

She was incapable of beating up from thence to 

SL Thoma^s. A few days before, she had lost 

the hook of her rudder. JPartly for the purpose of 

getting the helm repaired, and partly for the pur* 

pose of completing the homeward cargo, she pro« 

eeeded to Jacmel on the south side of St. Dommgo. 

This was very considerably out of the direct ooiirse 

of tiie voyage to England^ which would have been 

through 



248 CASES AT NISI PRIUS, 

1815. through the Mona passage. It was, however, thtf 

O'Reilly ^^^^ convenient port for getting the helm repaired 

and Others and for completing the homeward cargo. From 

P *^' having the patriots on board, she could not touch 

Exchange at any of the Spanish islands, which were all in the 

Assurance, possession of the royalists. She arrived at Jacmel 

on the 1 8th of Juh/^ and was wrecked there on the 
24th of the same month. If the ship had not been 
so light, she could have made St. Thomas's without 
difficulty in the first instance. The intention was 
to have completed the homeward cargo there. 
Jacmel was then substituted, upon a consultation 
between the super-cargo and the master of the 
ship. A part of the outward cargo was still on 
board, and that required to be unloaded and dis- 
posed of before a homeward cargo could be pro» 
cured. 

GiBBs] C. J. was clearly of opinion that under 
these circumstances the plaintifis were not entitled 
to recover. He attached particular weight to the 
warranty in the policy against capture and seizure 
in port. To avoid a loss of that sort, for which 
the defendants would not have been liable^ the 
ship cut her cable and proceeded to sea in a state 
in which she was not properly fit to perform the 
voyage home. After that, she goes to a port 
out of the course of the voyage, to unload her 
outward and to complete her homeward cargo, 
without any liberty for that purpose. She might 
do so, to be sure; but not at the risk of the 
underwriters. 

Plaintiffi nonsuited* 

Lens^ 
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JLens, Blossety Seijts. and LittledalCy for the 1815. 
plaintiffs. "^^.^Z ' 

O Reilly 
and Others 

Shepherd S. G., Best^ and Bosanquety Seijts. «^- 

or the defendants. ^Icn^^oi. 

ASSURANCS. 
^ [Attornies, Dennetts and J^ye."] 



See next case. 



0'R£ILLT and Others v. GoNNE. Wednesday, 

July 5. 

PHIS was an action on a policy of insurance where a policy 

on the freight of the same ship, in the same con'taillTn^ 
oyage mentioned in the preceding case. The ^^Tn^ wizare 
isk here was described to be " at and from La in port, if the 

^ . . . &hip to avoid 

fuayra and any port or ports, place or places, on such seizure 
lie Spanish Main^ all or any, to any port or ports ["« Ac*tf pr^ 
».the North Sea. not in the Baltic^ nor northward ^^'}l ^^^^ 

' ' and If in conse- 

t Gottenburghy all or any, with liberty to call at quence obliged 
11 or any of the West India islands, colonies, and ourofthed^'ct 
rtrtlements, at Gibraltar^ any port or ports in ^y^c^Lured, 
^pom without the Straights^ and at any port or the uudcr^ 
arts in England^ to wait for orders, or for any Habic for a wb- 
urposes whatsoever, all or any, warranted to sail ^'^^^^^ ^^' 
n or before the i^i oi August^ 1814." And to 
tie usual words, giving leave to touch and stay 
tany ports or places whatsoever, were subjoined 
he following words in writing : ^^ And whereso- 
wer to seek, join, and exchange convoys, load, 

unload. 



350 
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1815. unload, and reload goods and specie, wait for 
O'Reilly ^^^^'*s, or for any purposes whatsoever, all 
and Others without being deemed any deviation.'* 



or ttojf. 



GONKB. 



oraers, or ror any purposes wnaisoeve 
without being deemed any deviation. 

The evidence here was the same as in the 
former case. The plaintifis' counsel contended 
that the policy was essentially different, and relied 
upon Metcalfe v. Parry ^ 4 Campb. 123. ; while it 
was insisted for the defendants that the liberties 
contained in this policy must be confined to ports 
in the direct course of the voyage from La Gwj/ra 
to Europe. 

GiBBs C. J.-— This case is widely different from 
the last. There the ship was warranted free of 
seizure in port ; but this policy is without any 
such exception. She was, therefore, unquestion- 
ably under its protection when she sailed light 
from La Gxmfra ; and the present nnderwriterSi 
who would have been liable had she been seized 
in port, can make no objection that she wis 
unable to bear up to 8U Thomases. She was fiKcei 
to sail light, and was unable to pursue the direel 
voyage home. Finding it impossible to make 
8U Tboina^Sj it will be for the jury to cmnridtf 
whether Jacmel was not, under all the circuiii«^ 
stances, as convenient a port as she could baff^ 
selected. 

Verdict for the plaintiff* 
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1^9 Bhssety Seijts., and LitOedak^ for the 

and Others 

/, VaughaUy Seijts., and Campbell^ for the Qonnk, 
lants. 



[Attornies, DtnneU znd. Reardotu] 



Z!ourt of Common Pleas 
a new trial to have the 
ther investigated, whe- 
\ ship, not being able to 
'^Thomas^ nor to touch 



at any of the Spanish islands, 
was out of the proper course 
of her voyage home, on going 
to Jacmd ; but the second jury 
came to the same conclusion*^ 



Spear v. Travers and Another. 



Thoriday, 
July 6. 



>VER for 20 hoirsheads of sugar. The de- ^^^«^« ^^« 

f 1 /» -*▼ r^ ■ « entered in the 

ndantSy on the 2d of Nov. 18149 purchased books of the 
tgars in question from Davidson^ Grahasn^ company in the 
>., by whom they had been imported^ and °^^^^thc *** 
ed from them the dock delivery order, which "*"^ ^^^"i^? 
imediately lodged with the West India Dock haying mM the 
ny. The sugars were then entered is the h!dot\esfnd^ 
iny*s books in the names of the defendanti^ b! wlh th^e^*"* 
jceived for them the usual cheque or certi- g<»ds, and de- 
On the 4th of November the sugars were cheque to c 

on credit. On 
Tncy, A. cannot lawfully take possession of the goods, although they have continoed 
D his name, and the cheque has not been lodged with the Dock Company. 

sold 
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1815^^ sold by the defendants to J. Mealry^ and on the 

Spear ^S^'^ ^^ November by Meaby to Greaves^ when the. 

t'* cheque or certificate indorsed by the defendants 

•adAnoAen ^^^ delivered to him. In payment of the sugars 

to Meaby J Greaves accepted a bill for 950/. pay- 
able at 70 days. On the 6th o^ January ^ Greaves 
transferred the cheque or certificate to the plain- 
tiffy as a security for 2000/. which the plaintiff then 
advanced to him, and which still remains due. 
On the 1 6th of January j Greaves stopped pay- 
ment, and next day the defendants gave notice to 
the Dock Company not to deliver the sugars ex* 
cept to them. Greaves^s acceptance became due, 
and was dishonoured, the 4th of Febrtmry. On 
the 17th of the same month the defendants ap« 
plied by letter to the Dock Company for a dupli- . 
cate cheque or certificate, representing that the 
original was lost. A duplicate was accordingly 
granted, under which, on the 18th, the sugan 
were delivered to the defendants. The 3ugan 
had all along remained in the names of the de- 
fendants, who paid rent for them to the com- ' 
pany down to that time. Had the plaintiff pre- 
sented the cheque or certificate to the company 
anytime before the 17th of January ^ he might 
.have had the possession of the sugars ; but he did 
not do so till the stop had been put upon them 
afler Greaves's insolvency. 

Shepherds. G. for the defendants contended, 
that the goods had been properly stopped f» 
transitu. Till the certificate was lodged with the 

14 Dock 
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Dock Company, they were not hi the possession of 
the purchaser, and any previous seller had a right 
to stop them. The only way in which it could be v. 

argued that the possession was changed, was by J^aIq^ 
asserting that the Dock Company had become the 
agents of the Plaintiff, and held the goods on his 
account. But how could that -be, when there 
never had been any privity whatever between 
these parties. The payment of rent by the de- 
fendants was decisive to shew that the Dock Com- 
pany had continued their agents all along. The 
Dock Company were merely in the situation of 
common warehousemen, and must necessarily be 
considered the agents of that party who delivered 
the goods to them, in whose name the goods stood 
in their books, and by whom they were recom- 
pensed. 

GiBBs C. J. — I think the defendants had no 
right to stop these goods. They had been paid 
for them. This is an improper attempt on their 
part to assist Meaby. They have not got pos- 
session of the goods in the exercise of any right 
to stop in transitUj but by a falsehood. I am of 
opinion that the plaintiff, to whom the certificate > 
was transferred for a valuable consideration^ is 
entitled to recover. 

Verdict accordingly. 

The gentlemen of the special jury observed, 
that in practice the indorsed dock warrants and 
Vol. IV. S certi- ' 
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1 815. certificates are handed from seller to buyer^ as a 
Spear Complete transfer of the goods. 

V. 

an^AShi. Lens and Best Serjts. and CampheU for the 

plamtiff. 

Shepherd S. G. and Richardson for the defend- 
ants. 



[Attornies, Holt and Amory*'] 



, Vide Withers v. Lysf, anU^ 23^. 



Thur^r. Harder v. Brotherstone and Another. 

July 6. 

pitTuid^'"^ *pHE first count of the declaration stated, that 
taking 00 the the plaintiff carried on husiness as a merchant 

^ne%fathip, at Pemou^ in the empire of Russia; that a ship 
S^hi« "^ of the defendants, called the Margaret, being at 
^(^ OT ^* '^^*' P'^ce, a sum of money was necessarily wanted 
third person for for her use ; that thereupon, in consideration that 
^!n^ for the the plaintiff would advance this money, the de- 
iblSiLildiaU be fendants undertook that a bill of exchange, to be 

duly honoared. 

A chartered ship, at her outward port« being in want of money for her neoesary 
disbursements, a merchant there being shewn the charter-party, by which the freighter 
covenants to furnish what money might be required for the necessary disbursements of the 
ship, advances the requisite sum to the master, and takes a bill of exchange drawn by him for 
the amount clpon the freighter : held, that on this bill being dishonoom by the freigfateri 
the owner of the thip was not liable for any part of the money adfinoed. 

dravm 



TRINITY TERM, 55 GEORGE 111. 255 

rawn as a security for the amounty by Bergamn i8i5« 
ohns^ the master of the ship, on William Sharpies^ hakp^r 
; Liverpool^ should be duly honoured ; that the v. 
iaintiff did accordingly advance the money, but ^^^S^" 
harpies refused to accept or pay the bill ; by andAnother. 
eans whereof it was returned to the plaintiff at 
*emauy and he was compelled to pay a large 
im' of money for recambio, and other charges 
pon it. The declaration likewise contained the 
sual money counts^ 

GiBBs C. J. stated, that he was clearly of opinion 
lere was no implied undertaking on the part of 
le owner of a ship that a.biil of exchange drawn 
^ the master, on a third person, for money ad- 
nced for the ship's use abroad, shall be duly 
moured. — Upon this intimation the special 
unt was abandoned. 

TThe Margaret was chartered by the defendants, 
I owners, to William Sharpies of Liverpool^ 
r a voyage from Newcastle to CopenJiagen and 
"smau^ and from thence to Liverpool, to bring 
»tne a cargo of deals and iron on his account, at 
Ttain specified rates of freight, which was partly 
be paid ^^ by advancing the master of the 
Tassel for the time being what money he might 
require for the vessel's necessary disbursements 
at PemaUy free from any commission, at the 
current exchange." 

^pon the arrival of the ship at PemaUy Johns^ 

S 2 the 
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1815. the master, was sent for by the^laiotiff, who ht 

HAitirtEii «n6rchant th6re. Johns shewed him a copy of the 

V. charter-party. A considerable SOm of motley wai 

*So*?' necessary for the ship's disbursements. Thfe thi 

andAii^th^. plaintiff advanced to JohnSj and he furnished ttt^ 

tain stores of which she stood in need, amoiitiik 
ing altogether to the sum of 364?. 19^. 1 i-d. For 
this Johns drew a bill of exchange in favour of 
the plaintiff upon Sharpies. The ship was loft 
upon the homeward voyage, and Sharpies refiisdl 
to accept the bill. 

GiBBs C J. — I am of opinion that th^ 4^ 
fendants are not liable in this action. No prfVi^ 
is established between them and the plaintiff H^ 
appears to have advanced the money on the Cfedit 
of Sharpies. He first sent for the captain, and 1* 
1 was shewn the charter-party before any part tf 4^ 

money was advanced. I cannot consider the cap- 
tain as the agent of the defendants when the 
money was advanced to him, and I can discdw 
tio implied promise on their part to repay it 

Plaintiff noQStiiMi 

Shepherd S. G. and Campbell for the pkintift 
Vaughan Serjt. and Littledale for the defendants 

[Attornies, Holt and Dawes.] 



a*. 



Vidfi Gary v. White, i Bro. Par. Cas. 284. Evans v. WiDiio^ 
. . . . Abb. Sliipt>. f i8. . . 
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Marsh v. P£ixd£R and Others. Friday 

July 7. 

^HIS was an action of covenant on a charter- where there is 
party, by which the plaintiff, master of the wcnrntTifgfor 
ihip Rover, let her to freight to the defendants, ^e^"h't"o«rl 
For a voyage from London to Antwerp, and the dfuvV"1)f'3Ic 
defendants covenanted, that ^^ the said master or goods at a fo- 
^ his assigns should be paid by the affiejghter^ or frefehuni n^^^ 
f^ their assigns, pn a right and true delivery of the miffet*''^ 
« her cargo according to the bills of lading signed J*'*'^ ^^^^^^ 
*} by the master, in fall for freight and primage freighter's 
5^ 400/, sterling, with lo/l hgt-rapney : the vessel r urnuhra wUh* 
f* to be addressed to the said affreigbters' corre- wm Ihefre^ht, 
** Mondent at Antwerp,** The declaration al- abuiofex- 

1111 n ti»i change upon a 

l^ed that the voyage was performed, and assigned third person, 
j» breach in the non-payment of the 4*0/. aJcJ^ud" Inhc 

hill is not duly 
honoured ; al- 

. The defendants pleaded, ist, payment gene- though the 

,, lit 1 /» 1 1 1- /• I *gcnt fad with 

jrally ; and adiy, that after the delivery of the cargo the amount of 
tt Antwerp, one Joseph Osy, to whom plaintiff hu\andf j' 'un- 
was directed to apply at Antwerp touching the ^ad thcoff"*^ 
said cargo, and the said freight, primage, and a cash payment, 
liftif money, paid plaintiff the sum of 151/, 13.^, 6rf. thebuifoVhii 
i4 the said sums pf 400/. and lol. and fpr the re- 
,fiJdMe thereof gave to plaintiff his certain biU Pf 
i^change, drawn by the ^id Jof^ph O^y upon 
jertain persons in London u^ing the style and 

firpi of Me$^f. JSftlcer, Mtfntj and Fag^^ and 
bearing date Q» the j§th dfty oiA^H 1S15, p?y- 
; 1^3 ^^^^ 



own conveni- 
ence. 



a58 



1815. 



Marsh 

V. 

Peddsr 
and Others* 
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able at 60 days' date^ to the order of plaintiff, for 
the sum of 25S/. 6s. 6d. residue of the said sums 
of 400/. and 10/.9 which said bill of exchange the 
persons to whom the same was directed as afore- 
said, afterwards, &c. duly accepted, and which 
said sum of 151/. 135. 6d. and which said bill of 
exchange, plaintiff freely accepted, took and re- 
ceived in full payment and satisfaction of the sums 
of 400/. and 10^ in the declaration mentioned. 

Replication to last plea, that the said Joseph 
Osy^ as agent and assign of defendants, gave, and 
plaintiff received from the said Joseph Osy^ as 
such agent and assign, the said bill of exchange, 
only as a security for the sum of 258/L 6s. 6d. par- ^ 
eel, &c: and that the said bill of exchange after- 
wards, and before the commencement of this suit, 
to wit, &G. on account of the insolvency of the 
said Joseph Osy and the said Messrs. Baher^ Mant, 
and PagCy became and was of no use or value to 
plaintiff; without this, that plaintiff took and re* 
ceived the said sum of 151/. 13^. 6d. and the saic^ 
bill of exchange, in full payment and satisfaction^ 
of the said sums of 400/. and loU &c. 

The case was tried upon admissions, whicC^ 
stated, that the defendants duly freighted tb^ 
plaintiff's ship Rover^ and that the said ship pro-^ 
ceeded to Antwerp^ and duly delivered her cargo^ 
to the consignees thereof; whereupon the plaintiff 
became entitled to 400/. freight and primage, an^ 
I oL hat*dioney : — that the defendants having di- 

10 reel 
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rected the plaintiff to address himself to Josepfi '8 15* 

Ostfj who then resided at Antwerp^ for his freight, Ma'rsh 

primage, and hat-money, wrote, on the 17th day v. 

of March last, a letter to tiie said Joseph Osy^ to |Jd OuTcw. 
the effect following, which letter was duly deli- 
vered by the plaintiff to the said Joseph Osy : 



cc 



Mr. Joseph Osy^ Antwerp. 



« Sir, 

/* The present will be handed you by Captain 
" StepJien Marshy of the Rover^ and who will 
^ address himself to your good care. You will 
^ please to pay him the amount of his charter- 
*« party, of which we enclose you a copy, say for 
" freight 400/., hat-money 10^. — 410/. in all. 
^ According to the manifest you will please re- 
^< ceive for our account 457Z. 9^. iid. The ba- 
" lance we shall be obliged by your remitting us, 
^* less your charges thereon. Pray give us the 
^ earliest intelligence of this vessel's arrival. 

(Signed) ** Pedder^ Bluhmj and Simon. 
** London^ 17th March^ 1815.'' 

*--»That the freight due from the consignees of the 
goods laden on board the said ship Raver in re- 
qpect of such goods, amounted to 457/. 155. Sd.^ 
and was received from them by \h% said Joseph 
Osy; and that on the ist day of March 1815, the 
said Joseph Osy^ in obedience to the instructions 

S 4 con- 
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1815^ contained in the said letter^ remitted to the said 

Maiibh defendants the sum of yal. as the balance, (with 

tf. the exchange thereon,) after deducting the sum 

tadoEi. ^^4'^^ M paid *"ot ^he plaintiflF's freight, prim. 

age and hat-money: that the plaintiff received 

from the said Joseph Osj/j at Antwerp, the sum of 

151/. 135. 6d. in cash, in part payment of the said 

freight, and for the remainder the following bill 

of exchange : 

." Exchange for 258/. 65. 6rf. sterling. 

** Antxverp^ lith Aprils 18 15, 

** At sixty days* date pay this first of ex- 
** change (second not paid) to the order of Mr. 
" Sieplien Marshy two hundred and fifty-eight 
^ pounds six shillings and sixpence sterling value 
** in account, which place to account, as ftr 
' ** advice. 

" Joseph OsyJ' 

—That the said bill being remitted by the plain- 
tiff to his owner, was duly presented to and ac- 
cepted by the said Baker^ Mantj and Page, on 
the 24th day of the same month of Aprils and 
fell due on the 20th day of June last : that the 
said Joseph Osy stopped payment on the 9th day 
of May last, and the said Baker^ Mant^ and Page 
stopped payment on the 13th day of May last: 
that the plaintiff arrived in JE^^ni/ on the 29tb 
day of April last: that on the X5th day of May 

w thereabouts^ the plaintiff applied to the defend- 
ants 
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ants for pay meet of the residue of tbe frei|^t* y ^^* ^ 
primage, aad hat^money : that the iriaintiff had ilUsum 
upon a former occasion been chartered bj the de* p ^' 
fendants, and addressed to the said Jo^h O^^ andOthen» 
under circamstances similar to the present, upon 
i¥hich occasion no application was made by the 
plaintiff, or any person on his behalf, to the de* 
fendants, for payment of freight, primage, or hat- 
money, the same having been paid by the said 
Joseph Osy. 

Shepherd S. G. for the plsdntiff contended, that 
the defendants were not discharged by the bill of 
exchange, and relied upon Oxvenson v. Mor^e^ 
7 T. R. 64. Tapley v. Martens^ 8 T.R. 45 1.^ 
and Everett v. Collins^ 2 Campb. 515. 

Best Seijt. and Scarlett contra, pointed out 
as distinguishing circumstances in this case, that 
the plaintiff bad voluntarily taken a bill upon 
tjiird persons; that the bill was duly accepted 
by the drawees ; and that it was not till their in* 
solvency that any demand was made upon the de- 
fendants, or they had notice even of the freight 
not having been regularly paid at Antwerp. The 
plaintiff might have been paid there if he had 
pleased. Osy having collected the freight from 
the consignees of the goods, had funds for the 
express purpose of paying him,— a fact of which 
he could not be ignorant* The credit was given 
by him to Osy^ and not by the defendants, who 
deaired the balance of the freight, after pay- 
ment 
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X815. ment of the 410L to be remitted to them. It 

^ Marsh ^^ *^® plaintiff's duty to have procured pay« 

V. ment of the freight at Antwerp^ where by the 

c^Ottov charter-party it is made payable. Thus the 

money was allowed, to remain in (hjf^s hands 

through the default of the plaintiff, and he ought 

to bear the loss. 

GiBBs C. J. *-* This is a dry question of law 
upon the facts admitted, whether the defendants 
be still liable upon the charty*party for the freight 
which remains unpaid. Let us see what their 
covenant is. They covenant that the master 
should be paid by them or their assigns, on a 
right and true delivery of the cargo, the sum of 
410/. : I think he was not bound to insist 00 being 
paid in cash at Antwerp. *' On delivery of the 
*^ cargo'* means after the cargo should be delivered. 
The defendants must still pay the freight, unless 
in point of law the whole has been already paid. 
Now, suppose the defendants themselves had paid 
the plaintiff partly in cash and partly by a bill of 
exchange, which turned out to be good for no- 
thing, it seems to be admitted that they • would 
not be discharged. The result is the same where 
the payment is made by an agent. If the bill is 
not paid, the principal remains liable. Osy here 
was unquestionably the agent of the defendants, 
and settled with the plaintiff in that character. 
Circumstances may vary the effect of taking a bill 
of exchange either from the agent or the princi- 
pal. If the party having the offer of cash, merely 

for 
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for his own accommodation prefers a bill of ex- ^ 1815* 
change, upon that he must seek his remedy. It 
is not stated here that the plaintiff knew the con- 
tents of the letter which he delivered to Osy. It n^'oAers. 
is not stated^ nor is it to be inferred, that any 
offer to pay the whole of the freight in cash was 
ever made to him. I am therefore' of opinion, 
that the plaintiff did not take the bill of exchange 
in full payment and satisfaction of the sum of 
258^ 6s. 6(Ly and that for that amount he is 
enabled to recover in this action. 

Verdict accordingly. 

Shepherd S. G., Lens Seijt, and Campbell for 
die plaintiff. 

Best Seijt. and Scarlett for the defendants. 

[Attornics, Holt and Vawes,] 
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HRST SITTINGS AFTER TERM AT WE8TMni8Tll. 




Wednesday, 
Mot. 19. 

In ejectment 
for a house, to 
ghew that it is 
titaate in the 
parish mention- 
cd in the decla- 
ration, it is 
prima facie 
evidence, that 
the place in 
which it stands 
is watched by 
the watchmen 
of that parish* 



Doe d. Gunson t;. Welch. 

J^JECTM^NT for a house alleged to be in the 
parish of Saint Martin's in the Fields. 

The title of the lessor of the Plaintiff being 
made out, a difficulty arose in proving that the 
house was situate in the parish mentioned in the 
declaration. 

The attorney swore, that before commencing 
the ejectment he inquired of various persons in 
the neighbourhood, who all informed him that the 

II house 
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house was in the parish of St. Martins in the Fields ; 1815, 

and it was contended that this was evidence of doe d 

reputation, which is admissible upon such a Gunson 

question. But ^ ^• 

Lord Ellenborgugh held that it was insuf- 
ficient. 

It was then proved that the watchmen of the 
parish of St. Martinis in the Fields ^ always watch 
the court in which the house stands, as being 
within the parish. 

This was held sufficient prima facie evidence ; 
and being uncontradicted, the lessor of the plain* 
tiflF recovered. 

Scarlett and Comyn for the lessor of the 
plaintiff. 

Reader^ for the defendant. 

[ Attvniesy Morsbtud Bnil H^flih,] 



j6( cases at nisi prius. 




fi*tiirdiy. Philips v. Beeiu 

December x* 

le-n-;: "^"Ju U^^ *"** occupation. 

the tenant to 
deduct the pro- 
perty-tax, it u Plea, the general issue, except as to 5/., and as 

proTc the pay- to that a tender, which was admitted. 

ments by the 
collector, with- 

Jhe Mi^eft. ^^^ question arose respecting certain payments 

of landlord's property-tax by the defendant, which 
he now sought to deduct from the amount of the 
rent. 

To prove these, the collector was called, who 
stated that he had received the money from the 
defendant, and signed the receipts for it, which 
were shewn to him. 

It was contended for the plaintiff, however, that 
this evidence was insufficient, and that the assess- 
ment ought to be produced, or some other proof 
given of the money paid by the defendant and. 
received by the collector, actually being due for 
landlord's property*tax in respect of the premises 
in question. But 

Lord Ellenborough considered the evidence 
sufficient, and the plaintiff was nonsuited. 

Topping 
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Topping and Marryat for the plaintiff. 



267 



1815. 



Philips 

Garrow A. G. and Espinasse for the de« v. 
fendant. ^*^»- 

[Attornies, TomlUsons and JohHSon,] 



Davis v. Reynolds. 



XROVER for flax. 

This flax was purchased in September last by 
Cooper S^ Co. merchants in London^ from Pea- 
cock S^ Co. at HuU^ payable by bill at two months. 
It was accordingly shipped for the port of London^ 
and the bill was accepted. On the 2d of October 
it was resold by Cooper S^ Co. to the plaintiff, 
who paid them for it in cash on the 5th, and took 
a receipt from them specifying the terms of the 
bargain. A few days afterwards it arrived, and 
was landed at the defendant's wharf. By this 
time Cooper Sf Co. had become insolvent, aqd 
the flax being demanded by Peacock 8f Co. the 
consignors, was delivered to them upon an in- 
demnity. 

The plaintiff's counsel in opening the case pro- 
posed to produce the bill of lading, and to shew 
tjbat it had been indorsed to the plaintiff before 

the 



Wednesday, 
December 13. 

If the purchaser 
of goods to be 
paid by bUl, 
after giving 
his acceptance, 
during the time 
of credit, and 
while the goods 
are in transitu, 
sells them to a 
third person for 
a valuable con- 
siderationiwith- 
out transferring 
aoy bill of 
lading to him, 
the right of 
the original 
vendor to stop 
the goods in 
tranutu is 
taken away. 
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the insolvency of Cooper and Co* : bat as it n^as 
unstamped it could not be received in evidence. 

BoUand for the defendant, allowed that if tbt 
indorsed bill of lading had been regularly in 
evidence, this case would have come within the 
authority of Cumming v. Brown, g East, 506. But 
he contended that in the absence of the bill of 
lading, there was no evidence of a transfer of 
the property to the plaintiff, so as to defeat the 
right of the consignor to stop in transitu on the 
insolvency of the consignee. The decisions upon 
this subject had proceeded on the ground that the 
possession of the bill of lading is symbolically 
the possession of the goods ; but without it, the 
property could not vest in the consignee, and he 
could -not transfer it to another. He relied uptm 
Htmt V. Ward, 3 T. R. 467. 

Lord Ellenborough. — I think Cooper ^ Co. 
had a power to transfer the property, so as to defext 
the right to stop in transitu. They were the 
purchasers of the flax, and bad completed theit 
title to it by accepting the bill of exchange. The 
property had vested in them, therefore, or it wooU 
have been in abeyance till the time of credit had 
expired, and the bill had been paid or dishonoured. 
The receipt given by Cooper <§• Co. to the plaiotiif 
was a good note in writing, within the statute of 
frauds, and at that time he had no reason to-sus- 
pect their title. Peacock <§• Co. the oonsigoorii 
were then in the situation of paid vendors. There- 
fore 



MICHAELMAS TERM, 56 GEORGE ill. 369 

fore, when the flax was deposited at the wharf, I ^815 
think it was received by the defendant on account Davi« 
of the plaintiff, and ought to have been delivered v. 

up to him. RlYNOLDg. 

Park and Gumey for ^he plaintiff. 
Bolland for the defendant. 

[Attornics, Isaacs and Jones,"] 



Abraham v. Du Bors. wedneidtr, 

December ij. 

'J*fe[IS was an action on a bill of exchange dated To piwc chat 
Paris ^ I St March 18 15. chang^.pur- 

porting to be 
drawn abroad, 

The defence was, that the bill had been drawn I;" *" 5^'*^* 

. of fact drawn 

m London^ and was therefore void for want of a »n England, and 

is therefore 
Stamp* void for want 

of a sump, it 
Is not sufficient 

In support of this it was proved, that the jhlMj^g^draw'^r 
drawer was in London on the 3d of March at was in England 

• 1 1 . ^ 1 r. at the time the 

II O Clock in the forenoon. biU bears date. 

Lord Ellenborough. — It is not very probable 
that the bill was drawn at Paris on the 1st of 
March ; but if that were proved ever so distinctly, 
it would not alone be enough to shew that the bill 
was drawn in England. To draw a bill here pur- 

VoL. IV. T porting 



9lj9 
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^^ '5* porting to be drawn abroad, for the purpose of 
Abraham evading the Stamp duties, is a very serious offencei 
and the fact must be made out by distinct evi- 



Du BoiB. 



dence. 



Verdict for the plaintiff. 



Garrow A. G. and Comyn for the plaintiff. 
Topping and Curwood for the defendant. 



[Attornies, Alrabam and Courteen.'] 



Henry and others v. Staniforth* 



A proipectiTe 
licence from 
the crown for 
« Toytf^e from 
an enemy's 
coantiTignuited 
^fter the Toyage 
hasooouDencd, 
is insufficient 
to render it 
legils Bat if 
the |»rtiesto 
a policy of in- 
anranoe on this 
▼oysffe con* 
templated the 
obtaining of 
a licence, the 

rmiam may 
recorercd 
back by the 
asMiredfrom 
the uader- 
writcn. 



T^HIS was an action on a policy of insurance 
at and from Biga to Great Britain ; — with a 
count for money had and received. 

Two questions arose : ist whether the voyage 
was properly legalized, this country having been 
then at war with Russia i and if not, odly, whether 
the premium could be recovered back ? 

On the 28th of Atigust the ship was chflortered at 
Petersburgh by the assured. On the 3d ofSepienAer 
they wrote the order for the insurance to plaintft 
who reside at Hull, desiring them at the same time 
to procure a licence. On the loth of Seplemierj 

the 
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the ship began to load, and she sailed from Riga ^ »>'5' 
on the 3d of October. The letter of 3d September henry 
was not received by the plaintifis till the ^th of «nd Othen 
October. On the 7th a licence was procured, " to stavu 
remain in force 6 months from the date thereof, fortr. 
and no longer/' The policy was effected on the 
4oth of November. The ship was lost in the 
voyage home. 

It was contended for the plaintiff, that the 
licence had a retrospective operation, and lega- 
lized the adventure from its commencement ; and 
that at any rate, the premium was recoverable, the 
parties having bad no intention to violate the law : 
— while the other side insisted that the voyage was 
illegal, being commenced before the licence was 
granted, which was not even intended to have any 
retrospective operation ; and that the contract of 
insurance being consequently illegal, no action 
could arise out of it. 

Lord Ellenborough. — I think it is impossible 
to say that this adventure which commenced on 
the loth of September was legalized by a licence 
dated the 7th of October^ ** to remain in force 6 
months from the date thereof.'* But I am of 
opinion that the underwriters have no right to 
retain the premium. Here no contravention of 
die law was meditated by any of the parties con- 
carned. If the voyage had been retarded, or the 
Iceoce had been accelerated but a short time, all 
MTPuld have been right. On the 20th of November 

T a it 



^^2 
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V. 

Staki- 

FORTH. 



i8i j'. it ^as not known in London when the ship sailedl 
jj ^ from Riga^ and the policy was effected under an 

and Others ignorance of the facts. The risk was believed 
to be legal. The underwriters have not succeeded 
in shewing that they committed any crime in 
receiving the premium ; and therefore they must 
restore it to the assured, who have failed in ob- 
taining the indemnity which it was meant to 
purchase. 

Verdict accordingly, which was afterwards con* 
firmed by the Court of K. B. 

Garrow A. G. and F. Pollock for the plaintiffi. 

Park and Scarlett for the Defendant. 

[Attorniesy fFeston and Trower.] 



pecember Z4« 



Watson and Wife, Administratrix, &c. of 

Maxwell, v. King. 



undVJS^d°' T^^^^^ ^^^ *^^®® fourths of the ihip Litie 

William. 



TroTcr lies for 
an 

part of a 
chattel. 

A power of 
attorney, though conpled with an interest, is instantly recked by the 4eath of the itwnttti 
and an act afterwards bond fide done under it, by the grantee, before notice of the dtaUhft 
the grantor, is a nullity. 

If a plaintiff suing in troTer as administrator is so described on the face of the deckratfaif 
and makes a profert in curia of the letters of administration, it is nnnecessary, on nt^ 
guilty pleaded, to produce them at the trial, although the cause of action accrued after tN 
death of the intestate. 

Maswetif 




Kino. 
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Mojnvelly the intestate, being owner of three 
fourth parts of the ship in question, in April 1813 
gave a power of attorney to one Wardj to whom jo. 
he was largely indebted, authorizing him to sell 
them. He then sailed in another ship called the 
Effbrt for Bermicda. In the month of Feh^- 
ary 1814 he was with this ship at Jamaica^ and 
sailed in her for England with a large fleet under 
convoy of H. M. ship Valiant A hurricane 
soon after arose, in which several of the fleet 
foundered; the Effort parted company on the 
7th of March^ and was never more heard of. On 
the 8th of June following, Ward^ under the power 
of attorney, sold MaawelPs interest in the Little 
WilUam to the defendant, and indorsed the re- 
gister in Maarweirs name. — Mrs. Watson was de- 
scribed as administratrix in the declaration, which 
contained a profert of the letters of adminis- 
tration. 

Topping for the defendant took three objections 
in point of law : ist. That trover would not lie for 
the undivided part of a chattel ; 2dly. That the 
power of attorney being coupled with an interest, 
was not revoked, even supposing Maarwell to have 
died before the sale ; and 3dly, That at all events, 
the plaintifis had not entitled themselves to sue as 
his representatives, as they had not given the 
letters of administration in evidence at the trial, 
although the conversion was alleged to have taken 
place after the intestate's death. 

T 3 Garrm 
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Garrow A. G. for the plaintiff, offered to put 
in the letters of administration, if this was thought 
necessary. 

Lord Ellenborough. ■— If the jury shall be of 
opinion that Afa*rtt'e// perished in the storm, I 
think the plaintiffs are in point of law entitled to 
recover, i. An undivided paft of a chattel may 
be tortiously converted to the use of a wrong 
doer; and where that is the case, I see no reason 
why trover may not be maintained by the real 
owner. No other remedy is suggested. 2. A 
power coupled with an interest cannot be revoked 
by the person granting it ; but it is necessarily 
revoked by his death. How can a valid act be 
done in the name of a dead man ? (a) 3. And as 
a prqfert in curia is made of the letters of adroi- 
nistration, I must suppose that they give sufficient 
evidence of the plaintifis' representative character 
till the contrary is proved, {b) 

The plaintiffs had a verdict 

A motion was made for a new trial, on the 
ground that the letters of administration were not 
produced } but there having been an offer to pro^ 
duce them, the Court refused to entertain the 
question. 



(a) See Wallace v. Cook, (h) See Thynne v. Prothe- 
5 Esp. 117. roe, 1 M.& 8.553. 

GarrM 
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Garrmo A. G. and CampbeU fi>r tbe pfauotiSk 

Top]^ng and Taddy for the defendant. 

[Attoraies, Zeatitf \St Spmr, and 7omlku»L] 

N. B. To prove that the ^ffbrt sailed under con^ The officui 
voy of the Valiant^ that the fleet encountered a cJi^uder 
storm, and that the J^ffbrt parted company ; not Jhc*mdSS3'^!*' 
only the log-book of the Fahanf^ but the captain's « the end of' 
official letter at the end of the voyage, produced leemfl ^ood 
from the Admiralty, was read in evidence without {^t^m^^ 

under oon? oy. 



Vide lyiaraeli o. J^wett, i Bsgrn^^j. Johnson v. Ward» 
6 Ei^. 47* 




DiGBT %;. Atkinson and Another. 



ASSUMPSIT. p^nZ"^! r 



If after the 
piration of 
wiitten lease 

The declaration alleged that in consideration ^^illitb^tbe 
that defendants had become and were tenants to Ih^'^^^il^^ 

in repairt he 
verbally agrees 
to bold over, paying an additional rent, nothing more bemg tzpresaed between the partiet 
seqiccting the terms of the new tenancy, he Is preanmed to nold under the covenants of the 
l»rBier lease, as far as they are applicable to his new ntuation; and if the premises are aftar- 
Wirds burnt down bjr accidental firc^ he is bound to rebuild them. 

If a lease contains a covenant by the tenant to keep the premises in repair, and a covenant 
toiasBMtkem for a specific sum against fire;— > on their being burnt down, his liability on the 
fomicr covenant is not limited to the amonot ^f the sum to be insured under the latter. 

T 4 plaintifl^ 



s^i CASES At NISI PRIUS, 

1815. plaintifi; of a warehouse and store-cellar^ &:c., the 

DiGBY defendants undertook from time to time, and at all 

V. times during the continuance of the said tenancy, 

8^™oth^^ well and sufficiently to support, maintain, uphold, 

repair, amende pave, cleanse, s^nd keep the said 
warehouse and store-cellar, and every part thereof, 
with the appurtenants in, by, and with all man- 
ner of needful and necessary reparations, cleans- 
ings, and amendments, and in particular to 
continue all the nine props then standing in the 
said store-cellar upon stone bases under the 
girdes: an averment followed, that defendants 
bad from thence hitherto continued tenants to 
plaintiff of the preinises j — with a breach stating^ 
that on 25th June 1 8 14, and continually afterwards, 
defendants had suffered and permitted the said 
warehouse and store-cellar, with the appurtenants, 
to be and continue wholly ruinous, prostrate, 
fallen, and in complete decay for want of the 
needful and necessary upholding, repairing, an4 
rebuilding tliereof. 

By indenture of lease bearing date 24th Decern' 
ber 1790, the plaintiff's father demised the pre- 
mises in question to Francis Arxnstrong for 21 
years from the Michaelmas day preceding, at the 
yearly rent of 48/., and the lessee covenanted to 
keep the premises in repair, in the terins of the 
promise stated in the declaration, and likewise to 
insure them against fire for the sum of 6oo^ The 
defendants purchased the lease from Armstrong in 
December 1795, and continued to occupy the pre- 

15 miae«i, 
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mises, and to pay the reserved rent of 48/. till ^^ ^8 i6> 
Michaelmas 18 11, when the term expired. The Dioby 
defendants still remaining in possession, verbally v. 
agreed with the plaintiff, who had succeeded to ^^nothtr, 
the reversion as heir to his father,, to continue 
tenants to him of the premises at the advanced 
rent of 132/. 6s. per annum. Nothing appeared 
to have been expressed between them respecting 
any of the other terms of the holding. On the 
35th of June 1 8 1 4, the premises were accidentally 
burnt down, — till which time the defendants still 
occupied them, regularly paying the plaintiff the 
advanced rent. On the 22d of October 18 12, 
they sent him a proposal to take a renewed lease 
of 7, 14, or 21 years, at the rent of 120/.; and 
threatened, if this was not accepted, to give 
him a notice to quit; but he declined to grant 
a lease on these terms, and the verbal agree- 
ment was still adhered to. 

Park for the plaintiff insisted, that the defend* 
ants after the expiration of the lease impliedly 
held under the covenants which it contained, and 
wer« therefore bound to rebuild the premises. 

Oarrow A. O. oontrii insisted, that by the 
parol agreement a new holding was created, with- 
out any reference to the former lease. The in« 
crease of the rent was decisive to shew, that the 
contract was entirely new, and unconnected with 
any other. The same thing might be inferred 
from the proposal to grant a new lease. At any 

rate, 
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"^15^ rate, the defendants could not be liable for more 
DiGBY ^^^ '^® 600L which by the covenant the tenant 

V. was to keep insured upon the premises. 
Atkinsobt 

sndAnolber. 

Lord Ellenborouoh. — Where the tenant holds 
over after the expiration of the term, be impliedly 
holds subject to all the covenants in the lease 
which are applicable to his new situation. In all 
my practice, it was the invariable usage in such 
cases to declare in assumpsit on the implied proi 
mise raised by the continued holding. The mere 
advance of the rent, in my opinion, makes no 
difference. The parties must still be supposed ia 
other respects to have had reference to the lease. 
. The advanced rent incorporated the old terms 
with the new contract. Therefore, the premises 
being burnt down by accidental fire, the defend* 
ants were bound to rebuild them. — Nor do I 
think their responsibility limited to the 600L The 
covenant to insure was introduced for the secu- 
rity of the landlord, leaving the tenant still abso- 
lutely liable on the covenant to repair. 

Verdict accordingljt 

Park and Marryat for the plaintiff. 

Garrow A. G. and Lcmes for the defendants. 

( Attornies, Rhnnghn tnd Jmhm.'] 

* Vide Bullock v. Dommitt, 6 T. B. 650. Doe o« Bell» 
5 T. R. 4.71. Fergusson v. ^ 3 Esp. R*590. Rooke v^ 

WarUi, Yes. sen. 463. Pym v. Bkdcbunif 5 Ves. jon. 34. 

x6 
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1815. 

Dickinson v. Lilwall and Anothen D^wmber 15. 

« 

ASSUMPSIT for not delivering good? sold by ^^fj""^ * .^ 
the defendants to the plaintiff. the Irish pro- 

▼idon trade, 
that a general 

The defendants, who are dealers in Irish V^o^^^^Zm 
visions, on the 3d or 4th oi Juiy last, gave autho- opireswith 
ritj to one Grainger^ a broker, to sell for them which u^b 
a$o firkins of Waterford butter, at 1005. per cwt f J^mwrt foJ*^ 
On the 6th of thejMtoie month he offered to sell ^"^^^^^^ 

goods atrer- 

this butter to the plaintiff, who agreed to take it wards entered 
at 100^. if the defendants would not be contented bl^er^isnot 
with 99^. Grainger immediately wrote out a sold ^^f^^^ ^ 
note at ioo^« which be signed. He then carried 
it to the defendants' counting-house. They said 
tbey were surprized he should have sold the but- 
tery as his authority bad expired, and they had be« 
fore disposed of it themselves to another purchaser. 
They then returned him the sold note, and he 
tore it. He did not enter the contract in his 
boolc, nor make out a bought note for the plaintiff 
but he communicated to him what had passed ; 
when the plaintiff insisted upon the contract be- 
ing fulfilled. 

An objection being made, that this was not a 
contract binding upon the defendants, even sup- 
posing that the broker had authority from them 
to enter into it. Lord Ettenhorough saved the 
point for the opinion of the Court. 

The 
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1815^ . The defence chiefly relied upon, was that the 
Dickinson broker's authority had expired, not having been 
V. renewed after the 4th oi'June. 

LiLWALL 

gnd Another, rw^ , . , . - 

To substalitiate this, a great number 01 Irish 
provision merchants and brokers were called, who 
all swore that by the usage in that trade in which 
there are great fluctuations of price, a general au- 
thority to sell expires with the day on which it 
is given, and that unless it be expressly re* 
newed the following day, the principal may sell 
the goods himself, without sending notice to the 
broker, or expressly revoking his authority. 

Lord Ellenborouoh held that evidence of this 
usage was receivable in the present case to limit 
the general authority given by the defendants to 
Grahiger ; that the usage in itself was reasonable 
and lawful ; and that the present action therefore 
could not be maintained. 

Plaintiff nonsuited. 

Oarrcto) A. 6. and Campbell for the plaintiff. 

Park and Comyn for the defendant. 

[Attoiiiies, Oibcddeston and CluttMA 
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Elton v. Brogdem. Friday, 

December 15. 

ymS was an action on the warranty of a horse. Atempomy 

'*> lameness, ren- 

derinj^ a horse 

The plaintiff proved that the horse was lame at ^n\^,l!J5^7; 
the time of the sale. » breach of a 

warranty of 
tododness. 

The defendant allowing this, undertook to 
prove that the lameness was of a temporary na« 
tare, that he afterwards recovered, and has since 
become in all respects sound. 

Lord £ll£nborough« — I have always held Und 
now hold that a warranty of soundness is broken, * 
if the animal at the time of the sale had any in- . 
Brmity upon him, which rendered him less fit for 
present service. It is not necessary that the dis- 
order should be permanent or incurable. While 
ti horse has a cough, I say he is unsound, although 
that may either be temporary or may prove mor* 
tal. The horse in question having been lame at 
the time of the sale, when he was warranted to be 
sound, his condition subsequently is no defence 
to the action. 

Verdict for the plaintiff. 

Garrtm A. G. and Gaselee for the plaintiff. 

Topping and Scarlett for the defendant. 



aSs 
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Mondiy, 
December i8. 

Where, on the 
defendant 
pleading his 
bankmjptqr, 
issue is joined 
on the fact 
whether he 
had been dis- 
diarged under 
a former com* 
misvion, the 
plaintiff must 
shew that the 
defendant ob- 
tained his cer- 
tificate under 
that commission 
either by the 
regular proof 
, of it, or by 
secondary 
eridence, after 
a notice to 
produce it : 
Without such 
notice, the 
defendant's 
affidavit of 
conformity, 
nnder the 
former com* 
misdon, held 
insufficient* 



Graham v. Grill. 
nrHIS was an action on several bills of exchange. 

Pleas, I . non assumpsit ; a. bankruptcy gene- 
rally ; 3. a special plea of bankruptcy. Replica^ 
tion to last plea, that defendant had been dis- 
charged under a prior commission, and had not 
paid 155. in the pound under the second. Re- 
joinder, that he had not been discharged under 
the former conimission ; and issue thereupon. 

No sufficient notice had been given to the de- 
fendant to produce his certificate under that com- 
mission. 

Topping for the plaintiff proposed to support 
the affirmative of the issue upon the discharge, 
by proving that the defendant had submitted to 
the former commission, and putting in his affidavit 
of conformity upon which the certificate was 
granted. 

LfOrd Ellenborouoh. — This might be good 
secondary evidence, but you have not laid the 
proper foundation for admitting it. Issue is joined 
upon a specific document, and that must either 
be proved, or evidence must be regularly given 
of its contefits. Notwithstanding the affidavit of 

con- 



MICHAELMAS TERM, 56 GEORGE IIL 



m 



conformity, the certificate may never have been 1815. 
signed by the Lord Chancellor. GkahIm 



Topping and Taddi/ for the plaintiff. 
Many at for the defendant. 



[Attoniin, Tomlhsoiu and JDruce,] 



Vide Henry t?« Leighi 3 Campb. 499. 



Nonsuit. <^'^'^'' 



M^DouGLE V. Royal Exchange Assurance. 

HTHIS was an action on a policy of Insurance *^ at 
and from Barnstaple to London^ being on 
4744 quarters of oats, valued at 540/. ;'" and, ^ in 
oase of particular average, occasioned by the ship 
being stranded, it was agreed to pay so much 
thereof as should exceed 5/. per cent.** 



The question was, whether there had been a 
Strmuling within the meaning of this clause in the 
policy. 

In the course of the voyage the ship was forced 
to put into the harbour of New Grimsby. In 

coming 



December 19. 

To coostitatc 

within the 
meaning of 
that term in 
a poliqr of 
inrarance, it 
it not enough 
that the ship 
strikes on a 
rock and falls 
on her beam 
ends. 
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1815* coming out from thence with a pilot on board, she 

M'DouGLE struck upon a rock, about a cable and a balPs 

V. length from the shore. The captain stated that she 

Exchange ^^ Gonsfequence fell on her beam ends, and re- 

AssuRANCE. mained upon the rock a minute and a half. She 

then proceeded to St. Ives^ which she reached the 
same evening. On her arrival there, it was disco- 
vered that she made a great deal of water, although 
she had been tight before the accident she met 
with, and the plank of her bottom was shattered 
where she had struck- upon the rock. 

Lord ELL£:^BOiiouoH; <^^ I am of ot>inion that 
this was not a stranding. Ea: vi termini stranding 
means lying on the shore, or something analagou) 
to that. To use a vulgar phrase, which has been 
applied to this subject, if it is " touch and go" 
with the ship, there is no stranding. It cannot be 
enough that the ship lay for a few moments on her 
beam ends. Every striking must necessarily produce 
a retardation of the ship's motion. If by the force 
of the elements she is run aground, and becomea 
stationary, it is immaterial whether this be on pileSi 
on the muddy bank of a river, or on rocks on the 
sea shore ; but a mere striking will not do, wheie^ 
soever that may happen. I cannot look to the 000* 
sequences without considering the causa caus^M^ 
i If the assured mean to be indemnified against 
a loss arising in this manner, they must introduoi 
a clause making the underwriters liable for a par* 
ticular average occasioned by the ship striking 00 s 
rock. There has been a curiosity in tbe cases 

about 
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about stranding not creditable to the law. A 1815. 
little common sense may dispose of them more m«Dougle 

satisfactorily. v. 

Royal . 

The special jury, on a question being put to Exchange 
them by His Lordship, said they were likewise 
clearly of opinion that this was not a stranding. 

Plaintiff nonsuited. 

Scarlett and Heath for the plaintiff! 

Garrow A- G., Park^ and Bosanquet Serjeant, 
for the defendants. 

[AttorniesJ^imi tnd Kajt ] 



PhiPSON V. KnELLER. Tucsdifi 

December 19* 

^J^HIS was an action against the drawer of a bill ^^^^^"^^^ 
of exchange; and the question was whether change«afew 
the plaintiff was excused for not having given him bewmts^due^ , 
notice of the dishonour of the bill. K'tVJThc 

s has no regular 

It was proved that a few days before the bill that hcwm 
became due the defendant called at the counting- ^cbmirpaid 
bouse of the plaihtiff, whom he knew to be the ^y *''* **^* .^ 

ccptor. — Held 

lolder; and being asked the place of his residence, that under 

L •1111 1 *i V 1** these circnm- 

be said he had no regular residence, he was living stances he was 
imong his friends, and he would call and see if the "oda '<!f*iu^ 
bill was paid by the acceptor. dishonour. 

Vol. IV. U Lord 



M 



Cases at nisi prius, 



iSrjv 




Lord Ellenbobough. — This dispensed ivith 
notice, and threw upon the defendant himself the 
duty of inquiring if the bill was paid. 

Verdict for the plaintiff. 
Garroxv A. G. and De Haney for the plaintiff. 
Marryat for the defendant. 

[Attoroies, IVilloughby and Fothergill.'] 



Thursdty, 
December ix. 



If a trader 
learef England 
for the parpoies 
of trade, but 
jremains abroad 
with intent to 
delay his cre- 
ditors, he there* 
by commits an 
act of bank- 
mptcy, nnder 
the words of 
X Ja. 1. c. 15. 
I. ai" otherwise 
absent bizn- 
iclf.- 



Wyndham and Another, Assignees of Sir William 
Alexander Fletcher, Knt. a Bankrupt, r. 
Patterson. 

^J^ONEY had and received. 

The chief question in this case was as to the 
act of bankruptcy. 

Sir WilUam Alexander Fletcher was a merchant in 
London. In July 18 14, he went to Ireland^ where 
he had large mercantile concerns, for the purpose 
of collecting debts that were due to him. fVom 
thence he appeared to have passed over into 
France in the month of August^ on account of 
some events which had happened to him while in 
Ireland. He immediately repaired to PariSy fronr 
whence 4)6 wrote several letters to a gentleman in 

Lomknh 
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London^ which were rekd in evidence. In the 1815^ 
first, dated 9th September^ he says, " It is only Wymdham 
now that the confusion of my ideas subsiding and Another 
after the rest and calm of a few days, permits me pattmsoji- 
to give an account of my proceedings. Your 
letter of 30th Juh/ alarmed me very much. The 
sum I could collect fell infinitely short of both 
my expectations and your's. Had I returned to 
London^ and given even this to you, I was at the 
mercy of others." In another, written a few 
weeks after, he says, *^ Never shall I see my 
country again. It is my fixed resolution, were it 
jko cost me ray life. Therefore on this point it is 
useless to urge me farther. Should any hostile pro« 
ceeding take place, I shajl receive the earliest 
information, and instantly leave Europe ; nor 
shall any trace of the existence of such a person 
remain.*' 

The commission was sued out on the i8th of 
March 1815. 

Garrow A. G. contended that Sir W. A. 
Fletcher had not committed an act of bankruptcy 
within the meaning of any of the statutes upon 
this subject. By ^^ departing the realm'* is 
meant the realm of England^ and to make that an 
act of bankruptcy, the delaying of creditors must 
have been the motive : ]t>ut in the present cas«| 
Sir W. A. Fletcher left England for Ireland^ for 
the benefit of his creditors, that he might collect 
inoney to pay them, 

V 2 Lord 
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1815. Lord Ellknborough. — The statute f Ja. i« 

W NDHAM ^* ^5* ^* 2. enacts, that if any person using the 
and Another trade of merchandize, who shall depart the realnrr, 

^ '°* or beffin to keep house, or otherwise to absent 
Patterson* 

himselfj to the intent, or whereby his creditors 
inay be defeated or delayed for the recovery of 
their just and true debts, shall be adjudged a 
bankrupts I thinlc this gentleman has absented 
himself within the meaning of the statute. What- 
ever his intentions were in first going to Ireland^ 
when he reached PariSj he had formed the reso'- 
lution for ever to renounce bis country. He was 
then in embarrassed circumstances, and his objeet 
appears to have been to withdraw himself from the 
importunity of his creditors, whom he was unable 
to satisfy. Never having returned to his mercan^ 
tile establishment in London^ or taken any steps 
to settle his affiiirs, if he did not depart the realm 
with intent that his creditors should be defeated 
and delayed, has he not otherwise absented* himself 
for that purpose ; and must not this be considered 
a case in which the remedy of a commission of 
bankruptcy was meant to be provided by the 
legislature? 

The plaintiffs had a verdict ; and the Court of 
K. B« in the ensuing term, refused a rule to shew 
cause why it should not be set aside. 

Parky Scarlett, and Bollaml for the plaintiffi. 



Garrw 



■f. 



MICHAELMAS TERM, 56 GEORGE IH. ^89 

Garrffw A. G., Toppings and Reynolds for the , '^'5- ^ 
defendant* Wyndham 

and Another 

[ Attornies, Parnthft and Iiackett'1 Vp 

Pattirsok. 

■ : T^ • • >• ' 

N. B. There seems to be a that an act of bankruptcy is 
^chnical difficulty in giving considered a crime committ^ 
this effect to an absence abroad, within the realm. ' 

Vide RamsbQttom v. Lewis, i Camp. 279. 



CuLLEN t;. Butler* Friday, 

December aau 

^CTION on policy on goods in the ship Indus-' One EogUsh 
/ry, at and from London to the Canary ^T ff^i*' 
Islands. ;-,t-t' 

notion thatUie 

The first count of the declaration alleged a loss priTtteer. Thu 
generally by thtf perils of the seas; and to this ^heplnurf^^ 
the defendant pleaded the general issue. The ^^'^^ 
2d count stated, that the ship with the goods on 
board was on the high seas, by the perils insured 
against, (that is to say,) by being fired at and 
pierced with shot by persons on board a certaia 
other ship or vessel called the Midas^ sunk and 
totally lost To this the defendant demurred, and 
the plaintifi'joined in demurrer. 

While the Industry was proceeding on her 
yoyage, being off. Lisbon about 9 at night, when 
\\ was darky she fell in with another ship, which 

U 3 provecl 
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a&ifv proved td b^ the MidaSy an armed merchantman 
CuLLEN ^^^^ London. The Midas hailed. The Captain 
.19.^- of the Industry did not hear what was said, but 
Butler, supposing the name of his ship was asked, an- 
swered, •* The Industry of London^ bound for 
Teneriffe.** The Midas again hailed. The Cap- 
tain of the Industry mistakingly thought he was 
desired to heave to, and he did so. The Midas 
supposed the Industry to be a French privateer 
about to board, and fired several shot at her, which 
hit her between wind and water, and sent her to 
the bottom. The Industry's crew were taken on 
board the Midas^ and found her prepared for 
action. 

Garroiv A. G. for the plaintiff, contended, that 
this was like collision^ "tind was clearly a peril of 
the sea. 

Lord EllenbDrough. — This was a peril upon 
the sea, but not a peril of the sea. With respect 
to collision, the loss is occasioned by the ele- 
ments which bring the ships in contact in 
spite of the exertions of the crews to keep 
them asunder. The firing here was voluntary. 
Suppose a ship under sail is sunk by a land ba^ 
tery, is that a loss by the perils of the sea ? And 
can it make any difference that the shots are 
fired with premeditation and design from another 
vessel ? The assured may be entitled to recover 
from the underwriters ; but not on this count of 
the declaration. 

Garrcm 
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Garrw) A. G.^ Toppings and lUckardson fof the »^> 5- 

plaintiff: Ctrtiiwr 

ParA', Scarktty and Bamewall for the defendant ^utmiu 



Heywood and Others, Assignees of Humble, a FrMar» 
Bankrupt, and Gladstone and Others, Assig- ^**" 
nees of Holland, a Bankrupt, c;. Waring and 
Another, Assignees of Holmes, a Bankrupt. 

T^HIS was an issue directed by the Lord Chan- Anksneoutef 
cellor, to try " whether Himble and Holland fuel^!^ 
had any Uen^ and to what amount, at the time of ^^^^t" Jit' 
their bankruptcy, on the proceeds of the cargo of i*»coi*5 '»"« 
a ship called the Elegante^ then in the hands of t^n ^s or 
certain persons using the firm of James Waring ^"^ Se'fo^ 

and Co:' in ihe ncgatire, 

If J. S.wainot 
in possession of 

The two bankrupts carried on business in part- Ih^fp^nce, 
nership together at Liverpool^ under the firm of uuJ ^terS"" 
Humble and Holland. Holland was at the same }"^ "'8*^' ***^* 

in them* 

time in partnership with Frederick Holmes at 
Messinoj under the firm of Holland^ Holmes^ and . 
Co. There was likewise a firm at Malta of Hoi* 
land and Co. consisting of Holland and four other 
persons. In the year 1810, Hollandj Hohnes, and 
Co. shipped a cargo on board the Elegante at 

U 4 . Messina^ 
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-J*i£-^ Messina^ consigned to James Waring and Co*, of 

Hevwood London^ and on the i5tli of July wrote to them 

and Others as follows: — '* This vessel and cargo we have 

Waring " disposed pf to Messrs. Holland and Co. ofMaUa^ 

undAnother. ** and we have given them a letter to you to that 

^* effect. A copy of it we inclose, and we fully 
f * confirm the contents, requesting you to account 
" to them alone for the balance." In the letter 
given to Holland and Co. addressed to James 
Waring and Co.j Holland and Holmes say, " in 
** consequence of an arrangement with Messrs. 
*f Holland and Co. of Maltay we hereby request 
** you will account to them for the net proceeds 
" of the cargo consigned to you by us, per our 
" Polacca ^h\^ Elegante.^* On the ^^A August 
1810, Holland^ HolmeSy and Co.y Holland being 
then at Messina^ wrote to James Waring and Co. 
saying, " Messrs. Holland and Co. oiMaUcLj haying 
failed in performing part of the agreement 
in faith of which we bad directed you in 
our respects through them of the 5th ultimo 
^^ to pay to their order the balance that may be 
^^ accruing to us from net proceeds of JElegante's 
^^ cargo as therein detailed, we are under the 
*' necessity of revoking those orders, and we do 
hereby revoke and rescind our said letter of the 
15th July in their favour; and request you to 
^* place the net proceeds of her cargo, or of both 
** cargo and ship, (in case of loss or capture of 
«* her,) to the credit of our account current, and 
•^ not to pay any part thereof to Messrs HoUani 

II " and 






(6 
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^ and Co. or their order, notwithstanding any j3»5' 
** thing they may write to the contrary, or that hewood 
^* may be stated to you by Mr. Swinton Coaltkurst. and Others 
?* Holland, who is at present (as we are given to Marino 
understand) established in business in your andAnother» 
city. On account of the net proceeds of cargo 
by that vessel, or on our general account, as you 
may deem right to place tlie amount, we have 
taken the liberty to value on you on the 20th 
" instant, at 30 days, for 400/. sterling, order of 
f* Cunmingy Pater , and Co. ; and for 100/. order 
•* John St. Ledger Hamardj which we request 
" that you will in any case honour and place to 
** our debit in account. We have stated the 
** amount on the drafts to be an account of ship- 
" ments per Elegante, being nearly certain that 
" this will reach you before you can have exe- 
f* cuted the disposition made in ours of the 15th 
'* ult, and will of course prevent your doing so ; 
^^ and under this idea, we further request that 
^f yoif account to Messrs. Humble and Holland of 
" Liverpool for 3000/. sterling, say, allow them 
^^ to draw on you at three months' date for that 
^^ sum on our account, to be paid out of the net 
" proceeds of that vessel's cargo." 

At the date of this letter, Holland, Holmes^ 
and Co. were indebted to Humble and Holland in 
a sum of money, above 6000/., which still remains 
due. Holland, Holmes, and Co. at the same time « 
wrote to Humble and Holland, and informed them 
of their having requested Waring and Co. to ac- 
cept 
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*8i5^ cept their drafts at three months' date for 5000/. 

HrrwooD against the proceeds of the Elegante. These let- 

and Others ters to Waring and Co. and Hwnhle and HoUani^ 

Wa«ino ^^^ received on the 9th of October i8ic, and 

andAnodier. two days after Humble and Holland drew on Wa» 

ring and Co. six bills of exchange, amounting to 
3000/* which they refused to accept, on the 
ground that an attachment to the amount of 
io,ooo/L had been laid on the property of Messrs. 
Holkmdj Holmes^ and Co. in their hands, by 
Messrs. HoUand and Co. of Malta. Waring and 
Co. sold the cargo of the Elegante^ and when 
the bills were drawn upon them, they had ^ suffi- 
cient sum arising from the proceeds to have paid 
the bills. This sum continued in their hands till 
after the respective bankruptcies of Humble and 
Holland. The attachment by Holland and Co. of 
Malta was abandoned, there being nothing due to 
tbem from Holland^ Hobnes^ and Co. On the 
a5th October 18 1 o, Hohnes^ the partner of HoU 
land in the house of Holland^ Holmes^ and Co. 
wrote the following letter, in the name of that 
firm, to Waring and Co.y but without the privity 
of HolknuL 

^^ Messina^ a$th October^ iSiOt 

** Messrs. James Waring and Co. 

" Gentlemen, 
" The purport of the present is solely to re- 
'^ quest, that if, as we fully hope, the Elegant 
^^ and her cargo come into your hands, that you 

16 « will 
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I 

will on no account pay any part of tbo net ^is* 
proceeds to Messrs. Samuel Holktndj Meurs. nj^^j^ 
jBNtmble and HoUandy or to Mr. J. G. Holland^ and Otheft. 
but hold the whole to our credit on account, _ ** 
snd wait our direction as to the disposal of it. and Another. 
** We are truljr, Gentlemen, 

** Your most obedient servants, 

" Holland^ Holmes^ and C&:' 

m 

A commission of bankrupt issued against HoU 
^^ctnd in November 1810, against Hohnes in Octo* 
6er 181 1, and against Humble in April 1813. 

Garrow A. G. having stated these facts, con- 
tended that Humble and Holland had clearly a 
lien to the amount of 3000/. on the proceeds 
of the cargo of the Elegante^ as the authority to 
receive that sum from Waring and Co. was 
coupled with an interest. Humble^ Holmes^ and 
CSt>. being indebted to them in a greater amount, 
and that it was therefore an authority that could 
not be countermanded. 

Lord Ellenbgrough, — Humble and Holland 
may be entitled to the 3000/. in questidn ; but I 
do not see how they can have aflien on the pro* 
ceeds of this cargo to that or any other amount. 
They never were in possession either of the cargo 
or of the proceeds } and without possession there 
can be no lien. A lien is a riglit to hold } and how 
can that be held which was never possessed ? 

Garr&w 
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1815^^ GarrotD A. G. suggested that the Chancellor 

Hetwood ^y *^^* issue, which he had himself dictated with 

and Others a full knowledge of all the facts, must be under- 

Waring ^'^^^ *^ h^ve directed an inquiry, whether Htmbk 

jind Another, and Holland yj^xe entitled to the money » without 

considering whether they had what in strict law 
amounts to ^ lien. 

Lord Ellen BOROUGH. — * I must understand tfait 
.very learned person to have used the language 
employed in its legal sense. His Lordship could 
not send the parties hens to try a question of 
equity upon facts which are not disputed. I can 
only look to see whether Humble and HoUmi 
could hold the proceeds of this c^rgo in satis&Ct 
tion of their own debt ; and they certainly coulci 
not, as neither cargo nor proceeds were everip 
their possession to ^e held, 

Plaintifis nonsuitei 

Garrow A. G., Scarletty and Gaselee for th^ 
plaintiffs. 

Farky Hfolan^ and F. Pollack for the defendanti 



CAttornieSi Heywood and Fasmore^'] 
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Moses and Another c^. Pratt. Friday, 

December tz, 

^HIS was an action on a policy of insurance at where tiierek 
and from port or ports in Cuba to port or ports oa frdght,^ 
in St. DomingOj and from thence to any port or chLuJ^d^for 
pprts in the United Kingdom, on the ship Argus^ andr^^**!' 
rained at 2000/. and her freight valued at xoooL < of a demtioa 

^ '^ after tailing 

opon it and 

The plaintiffs sought to recover an average ^^^^ 
kxa on the ship, and a return of premium for io«<>c<i> the 

- ^ . ^ , /, . , assured are not 

uiort interest on the freight. entitled to any 

return of 
premium for 

By a charty party dated 7th October 18 14, the •^ort^nto**' 
plaintiffs let the Argtcs to freight to /. Gamett 
for a voyage from Liverpool to Cuba and St. Do- 
mingo, and back, and Oamett covenanted to load 
her with a complete homeward cargo, and to pay 
freight for the same at a stipulated rate. 

The Argus proceeded to Cuba and St. Domingo j 
where no cargo was provided for her, and was 
^ilty of a deviation by going to a port in Jamaica 
before the loss happened which the plaintiffs 
sought to recover. 

Their right to that being abandoned, it was in- 
sisted that thev were at all events entitled to the 
'eturn of premium on the freight, no goods 

having 
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Pratt. 



18 1 ^ having ever been loaded on the freight of which 
Moses '^® poHcy could attach. 

and Another 

Lord Ellenborough. •— Had the ship been lost 
while waiting to take in a cargo, the underwriters 
would have been liable for the whole sum insured 
upon the freight The charter-^party created an 
interest on which the policy had attached, and 
there had been an inception of the risk, although 
no goods were put on board. Therefore there 
shall be no return of premium. 



Flainti£b nonsuitei 
Park and F. Pollock for the plaintiffs. 
Garrow A. G. and Richardson for the defendant. 



[Attorniesi Pasmore aod Dennett.'] 



Saturday, 
Oecember %$* 



Mitchell v. Scaife. 



A ihip it Trover for cotton and logwood. 

chartered for -^ "^ ^. 

a particular 

JJS«S'4 The defendant being part owner of the *hip 
•51 a ^?*' ^^^^^> ^y * charter-party dated 9th May 1815, 

dgnt bilU of 

lading for the caigo, (which is the property of and consigned to a third person,) spedffinti 
rate of freight amounting to a less stun than that mentioned in the charter party.. Held &t 
the ihip owner had no Uui on the cargo beyond the freight speciSed in the bills oi lading. 

let 
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let her for a voyage from Liverpool to Jamaica ^^^5' 
ind back, to Abraham Gametty who covenanted Mitqheli. 
'^ to pay 3300/. for the freight and hire of the said ^ «• 
iressel for the said voyage, together with ^LpercenU 
j^image on the outward cargo, and the customary 
West Lidian primages on the homeward cargo j'' 
the said freight and primages to be paid as follows : 
'* the sum of 300A part thereof at the end of one 
month after the vessel sailed from Liverpool^ by a 
bill on London^ at two months' date ; the sum of 
300/. other part thereof to be advanced to the 
master of the said vessel in cash in Kingston ; and 
the remainder to be paid on the delivery of the 
homeward cargo at Liverpool^ by good and ap* 
proved bills on London at three months' date." 

The ship sailed to Kingston in Jamaica^ ad* 
dressed by Gamett to Hector Mitchell his cor- 
respondeht, to whom he sent information of the 
charter-party, with instructions to purchase a 
homeward cargo for the ship on his account. 
Hector Mitchell accordingly purchased. a home* 
ward cargo on Gametf% account, and loaded it 
on board the ship. Of this he made out an in- 
voice in the following form : 

•• Invoice of the cargo of the brig Cossack^ 

^ Hodgson master, bound to Liverpool^ shipped 

^ by order and for account of Abraham Gamett^ 

^ and to him to be delivered when payment shall 

^ have been made for the same to William Mitchell 

«* dLLmdmr 

For 
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1815^^ For this the master signed bills of lading Je^ 

Mitchell deliverable ** to the order of the shipper or to hi^ 
»• ** assigns, he or they paying freight for the 
*^ said goads at the rate of ad. per lb. weight for 
*^ cotton, and three guineas per ton for wood, with 
*< average accastomed,'* 

Hector Mitchell being a creditor of Gamett to 
mote than the value of the cargo, and being afraid 
of his solvency, transmitted the indorsed bilb of 
lading to his brother William Mitchell of Londxm^ 
the present plaintiff, and at the same time drew 
bills of exchange upon him for the amount of 
the cargo, instructing him as soon as these bilb 
of exchange were provided for by Gamett to 
hand over to him the bills of lading. GamM 
soon afler became insolvent, and the plaintiff 
himself paid the bills of exchange. There was 
no evidence that he had any notice of the charter- 
party. Upon the arrival of the Cossack at iwd"- 
pool^ he demanded the goods, and tendered tbe 
full amount of the freight due by the bilk of 
lading, which, though according to the current 
rate of freight at the time, did not nearly amount to 
the sum due by the charter-party. The defen- 
dant insisted that he had a lien on the goods for 
this latter sum, and refused to deliver them up 
till it was paid. 

Topping for the plaintiff allowed that there was 
some novelty in this question, but contended that 
the case came within the principle of Paul v. 

JBirchj 
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JBirchy 2 Atk. 62i* — The bill of lading con- 
stituted the contract between the ship owner and 
the shipper of the goods, or his assignee* to whom v. 

any other contract subsisting between the owner Scaife* 
of the ship and a third person was wholly imma- 
terial. The defendant's lien on the goods, there* 
fore, could not be extended beyond the freight 
stipulated for by the bill of lading, which had been 
regularly tendered to him before the commence- 
ment of the action. 

Garrow A. G. contra. Had the goods been 
consigned to Gamett, the defendant would clearly 
have had a lien upon them for the whole sum 
due by the charter-party. The remainder of the 
freight being " to be paid on the delivery of the 
homeward cargo at Liverpoolj** the delivery of the 
cargo and the payment of the freight, are con- 
current acts, and there must mutually have been 
a readiness to do the one before the other could 
be required. As the lien would have existed 
against Gamett^ the present plaintiff cannot be 
in a better situation. The bill of lading cannot 
prejudice the right which the defendant would 
otherwise have had. The master could have no 
authority to enter into any contract for that 
purpose. Hector Mitchell bel^g the agent of the 
charterer, it was a fraud in him to induce the 
master to sign bills of lading at a lower rate of 
freight than that stipulated for by the charter. 
party. The plaintiff's title is affected by the same 
fraud, although he is not proved to have had 
express notice of the charter-party. Indeed he is 

Vol. IV. X to 
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^8'S« to be considered a mere agent of Gametf 8^ on 
Mitchell whose account the cargo was purchased and con- 
V. signed to him. 

SCAIFS. 

Lord Ellenborough. -r- Upon the facts proved 
1 am of opinion that the ship-owner had no right 
to detain the cargo for more than the freight 
mentioned in the bill of lading. The plaintiff 
is the honajide indorsee of the bill of lading, and 
having paid the bills of exchange, must be taken 
to be the purchaser and owner of the cargo. He 
is in no degree connected with any fraud upon the 
charter-party* He receives the bill of lading, by 
which the master agrees that the goods shall be 
delivered to him, on payment of a certain specified 
freight. He knew that this is an instnjment which 
the master has in general authority to sign, and he 
seems to have had no reason to suspect that this 
authority was not properly exercised upon thatoc* 
casion. Under such circumstances, I am of opinion, 
that the owner of the ship cannot be heard to aver 
against the contract created by his own agent 
through the medium of the bill of lading. 

The plaintiff had a verdict 

Topping and Puller for the plaintiff. 

Garrow A. G., P^r^, Scarlett, and Campbell for 
the defendant. 

[Attornicf, Crrwder & Co. and J^eerdon & Davis] 



Vide Hutton v. Bragg, 2 Marsh. C P. Rep. 339. 

XI 



MICHAELMAS TERM, 56 OEOSGE IIL jo) 




The Earl of Rosslyn and Another, Executors Satordty, 
of the Earl of Rossltn deceased, v. Jodbell, ^^***'"^**': 
Esquire. 

'^HIS was an action of debt upon a bond, dated An action at 
26th November ly 71^ in the penal sum of 100/. mlSn'ta^^d 
executed by the defendant on his call to the "?<>" '»^«.*>on<* 

i_ 1 1 TT 1 b usually giTcn 

bar by the Honourable Society of Lincoln s Inn^ «« the society 
to the Riglit Honourable Sir Fletcher Norton^ inhoTbcFng 
Knight, Alexander Wedderbum, Esquire, (the Sr'fo'reww 
testator, who survived the other obligees,) Charles f^rearsof 

. o'^ «• absent com- 

Ambler, Esqutre, and Sir Anthony Thomas Abdy, «?on$," « vaca.* 
Baronet, Benchers of that Society* moDf?"' 

" preachers* 
duties,'* and 

The bond was conditioned as follows : " P5""?"* " 

which have 
accrued while 

** Whereas the said Richard PaulJodrell, being Ls remained 
«« a member of the Honourable Society of iiw- thTsTdctVf 
** coln^s Inn aforesaid, is now, by order of the although he 

, --•^ /-T-r has not lived 

^^ same Society, called to the degree or an Utter in the inn, or 
** Barrister, whereby divers duties and charges SlTbar!**' 
" may hereafter, from time to time, grow due 
*' and payable to the said Society by the said 
" Richard PaulJodrell : The condition therefore 
** of this obh'gation is such, that if the said Richard 
*^ PaulJodrell do and shall from time to time, and 
^^ at all times hereafter, during his life, duly and 
•* orderly perform, pay and discharge all such 
«< debts, duties, and charges^ sum and sums of 

X a ** money 
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1815. « money as shall grow due and chargeable upon 

L^^^ ** him for pensions, preachers* duties, commons, 

RossLYK <^ taxes, fines, penalties, amerciaments, and all 

JoDRELL " other duties whatsoever hereafter to be due or 

" imposed upon him, by order of and according 

" to the custom of the said Society ; then this 

^^ obligation to be void, or else to remain in full 

** force and virtue/* 

The defendant, after craving oyer of the bond 
and condition, pleaded ist, non est factum ; and 
2dly, that he did from time to time, and at all 
times after the making of the said writing obliga- 
tory, duly and orderly pay and discharge all soch 
debts, duties, and charges, sum and sums of 
money as have grown due and chargeable upon 
him for pensions, preachers* duties, commons, 
taxes, fines, penalties, and amerciaments, and all 
other duties whatsoever, which, after the making 
of the said writing obligatory, were due and im- 
posed upon him by order and according to the 
custom of the said Society, and according to the 
tenor and effect of the said condition of the said 
writing obligatory. 

The replication assigned four breaches : ist. That 
after the making of the said writing obligatory, 
and after the defendant had been so called to the 
degree of Utter Barrister as thereiti mentioned, 
to wit, on the 1st day of January 1775, atXoiwtoi, 
aforesaid, &c. divers large sums of money grew 
due and chargeable upon the defendant, by order 

of 
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of and according to th^^"stom of the said Society, 
for pensions, preach'**'** duties, and commons, from 
the end of Mic^^^^™^^ Term 1771, to the end of 
Michaelmas '^^^^ *774j for 3 years after the said 
call of th^ defendant, (that is to say,) the sum of 
1 6^. fn' pensions for the said 3 years, at the rate 
of ^. 4d. per annum ; the sum of 305. for preach- 
ers' duties for the said 3 years, at the rate of los. 
per annum ; the sum of 14/. %s. for absent com- 
mons for the said 3 years, at the rate of 4/. 16^. 
per annum ; and the sum of 12/. for vacation com* 
mons for the said 3 years, at the rate of 4/. per 
amtum. 2dly, That afterwards, to wit, on the 1st 
day of August^ in the year of 1809, at London^SfC. 
divers other large sums of money grew due and 
chargeable upon the defendant, by order of and 
according to the custom of the said Society, for 
pensions, preachers' duties, and commons, from 
the end of Michaelmas Term 1774, to the end of 
Trinity Term 1809, ^^ 34 y^^^s and 3 quarters of 
a year, (that is to say,) the sum of 9/. 55. 4^. for 
pensions for the said 34 years and 3 quarters of a 
year, at the rate of 5&1 4^. per annum ; the sum 
of 17/. ys. 6d. for preachers* duties for the said 34 
years and 3 quarters of a year, at the rate of ios» 
per annum ; and the sum of i66/. i6f. for absent 
commons for the said 34 years and 3 quarters of a 
year, at the rate of 4/. 165. per annum. 3dly, That 
iafterwards, to wit, on the ist day of August^ 
in the year of 18 10, at London^ &c. divers other 
large sums of money grew due and chargeable 
upon the defendant, by order of and accord- 

X3 ing 
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1815. 



Lord 

ROSSLTN 

V. 
JODRELL. 
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. '^y* . ing to the custom of the 8>.;a Society, for pensions. 
Lord preachers' duties, and comh^ng^ from the end of 
EossLYK Trinity Term 1809, to the ena/)f Trinity Term 
JoDww. 1 8 10, for one year, (that is to sa^ -) the sura of 
55. 4d. for pensions for the said year, ^t the rate 
of 55. ^d. per annum ; the sum of 10^. for prvichers' 
duties for the said year, at the rate of i o^. per mnn,; 
and the sum of $1 8^. for absent commons for t^^ 
said year, at the rate of 5/L 8^. per annum. 4thiyi 
That afterwards, to wit, on the 1st day of Jiv^z^, 
in the year of 18 15, ?it LondoTh 8^. divers other 
large sums of money grew due and chargeable 
upon the defendant, by order of and according to 
the custom of the said Society, for pensionSy 
preachers' duties, and commons, from the end of 
Trinity Term 1810, to the end of Easter Tenn 
1815, for 4 years and 3 quarters of a year, (that is 
to say,) the sum of i/. 5^. j^d. for pensions for the 
said 4 years and 3 quarters of a year, at the rate 
of 5^. 46?. per annum ; the sum of a/. jSi 6d. for 
preachers' duties for the said 4 years and 3 quarters 
of a year, at the rate of i o^. per annum ; and the 
sum of 26/. 12^. for absent commons for the said 
4. years and 3 quarters of a year, at the rate of 
5/. 12^. per annum. 

Rejoinder, that nothing of the said several sams 
of money, or any of them, ever grew due or 
chargeable upon defendant, for pensions, preachers' 
duties, commons, absent commons, or vacatioa 
commons, modo l^Jhrma^Sg^. — and issue thereupon. 

The 
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507 



I 10 



16 



The following was the particular of the de» 
roand: £. s. d. 

Absent commons, in full from the end of 
Michaelmas Term 1771 to the end of 
Michaelmas Term 1774, 3 years after 
call to the Bar, at 4/. i6s. peranntmi 14 8 o 
Vacation commons, 3 years after call, 

at 4^* * * * ** ** **i2oo 

Preacher, 3 years after call, at i o^. per 

annum ,.«.••• 

Pensions, 3 years after call, at 5*. 4(L 

per annum - -^ . . . 

Absent commons in full, from the end 

of Michaelmas Term 1774 to the 

end of Trinity Term 1809, being 341 

years, at 4/. 1 65. - - • 16616 

Preacher, from the end of Michaelmas 

Term 1774 to the end of Trinity 

Term 1809, 34! years, at los. per 

annum ^7 7 

Pensions, 34^, at 5^. 4d. per annum - 9 5 
Absent commons, from the end of 
: Trinity Term 1809 to the end of 
Trinity Term 1810, one year • -^ 5 8 
Pteacher, one year - ^ - - o 10 
Pensions, one ditto - - * * ^ 5 
Absent commons, from the end of Tri- 
nity Term 18 10 to the end of Trinity 
Term 1815, 5 years, at 5/. 12s. per 
annum - - • -- -28 o 
Plreacher, 5 years, at lo^. per annum - 210 
J^ensions, 5 years, at 55. ^d. per annum i 6 




6 

4 



o 

o 

4 



o 
o 
8 



Lord 
R08SLTH 

V. 
JODRSLL. 
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1815. It thus appears, that the demand came under 

^^^ four heads, — i. Absent commons. — 2. Vacation 
KossLYN commons.-^— 3. Preacher. — 4. Pensions. The 
Absent commons were charged at 4/- 16^. a jear 
from 1 77 1 to 1809 ; for one year from that time 
at 5/. 8^., and from 1810 to 1815, at 5/. 12. The 
Vacation commons were only charged for the first 
3 years after the defendant's call to the bar, 
amounting in all to 1 2/. The Preacher and Pen- 
sions have remained unaltered, the former beiDg 
\os. per afinunij and the latter 5^. 4d. 

Mr. Jodrell being applied to for payment of 
these arrears, wrote back in answer, that ^* it was 
^< not his intention to discharge them, since more 
^' than 20 years had elapsed from the time when 
** he resolved that he would not yield to the 
" claim of the Society." He had never practised 
at the bar, nor held chambers in the Inn, nor 
attended in the Hall from the time of his being 
called, nor petitioned to become a compounder. 

It appeared that he had early expressed dis- 
satisfaction with the manner in which Benchers 
were elected, and with the management of the 
nflairs of the Society, contending, that for these 
and other reasons the orders of the Council were 
illegal, and his bond could not be inforced. 

The bond being now put in, Mr. Lane^ the 
Steward of the Society, was called, and stated the 
ampunt of the arrears due from the defendant 

He 
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He said the Commons are divided into Eating, 181;. 
Absent, and Vacation. The first are charged to j^\ 
those who dine in the Hall, whether Benchers, Rosslyn 
Barristers, or Students ; and the second to the *^' 

Members of the Society who do not. These have 
been regularly paid by many, but many have re- 
fused to pay them. The present is the first in- 
stance of a bond being put in suit to inforce 
payment of them. The vacation commons are 
only charged for the first three years after the mem- 
ber of the Society is called to the bar. In point 
of fact, no commons are now provided in the 
vacation, or have been for many years past. The 
charge of 10^. a year for the preacher has always 
been made towards defraying the expence of 
religious worship, for which purpose the amount 
of the sum thus collected is very inadequate. 
There have been immemorially various poor per- 
sons, pensioners of the Society, for whose support 
5^. 4d. a year has been collected in the name of 
♦* pensions." 

To prove further that all these duties *^ were 
^^ due, and^had been imposed upon the defendant 
^^ by order of and according to the custom of the 
" Society," the following entries were read from 
the books of the Council : 

[i. Absent Commons.]] 

** At a council held 15th May, 37 Eliz. 1595. 
•* It is ordered, that every gentleman of this 
<« house, admitted to be an utter barrister, and 

" uadef 
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Lord 
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^^ under the degree of a bencher, shall be and coq^ 
^^ tinue in commons, and give personal attend- 
^* ance in the house by the space of three months, 
^^ either together or at several times in every year, 
*^ to be accompted from the first day of this Easter 
*^ Term ; and every gentleman of this house being 
*^ under the degree of an utter barrister shall be 
^* and continue in commons, and give personal 
** attendance in this house by the space of four 
^^ months in every year to be accompted in like 
^< sort as is aforesaid, upon pain to lose their 
<^ chambers, that they have or hereafter shall 
^^ have within this house. And that for default of 
^^ being in commons or of the attendance afore* 
*' said, it shall be lawful to any other gentlemao 
^^ of this house to be admitted into the chambers 
^^ of any such discontinuer so as is aforesaid fail* 
^^ ing in being in commons or in his attendance, 
*^ unless the gentleman so failing in the premises 
*^ have a special admittance into his chamber or 
^^ some other reasonable excuse, to be. allowed bj 
^< the masters of the bench/' 



cc 

€C 
€i 
€i 
CC 
C€ 



By an order dated the 98th of November 1767, 

8 Geo. 3. 

It was ordered, *^ That for the future every 
member of the Society, who should be indebted 
I oL or upwards for absent commons, should ap* 
ply for leave to compound for the same within 
twelve months after a bill for sueh commons 
should be delivered to him by the oflScer of the 
Society, and in default pf such application 

^« withiQ 
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^' within the time * aforesaid, that such member 1815. 
«* should not afterwards be at liberty to com- lo^^ 

^^ pound for such commons, and this was de- Rosslyn 

^* dared to be a standing order of the Society." Jodrblu 

On the 27th of February 1768, an order was 
made, ^^ That no person should be permitted to 
** compound for absent commons for three years 
'^ next after he should be called to the bar, but 
*^ should be <^liged to pay the whole of such ab- 
" sent commons." 

On the aoth of June 1776, an order was made, 
f^ That from and after the then Michaelmas Term, 
^^ the composition for absent commons should be 
<^ 125. for each term, and that each member of the 
<' Society should pay their compositions annually, 
^ and that unless the same should be paid within 
^^ three months after the expiration of the said 
^^ twelve months, when the same should become 
^< due, that no composition should be admitted 
^^ for the same, but that they should pay the whole 
<< of the said absent commons so in arrear to the 
^« Society." 



At a council held the 26th of February 1778, 
an order was made, '^ That the gentlemen who 
<^ keep" commons in the hall, should on and from 
<^ the first day of Easter Term then next pay for 
** the grand week, and another week in each 
<* term, the sum of i/. 45. instead of 18&, and sq 
<^ in proportion, (that is to say,) 123. and sixpence 
*^ for grand week, and 1 1^. 6J« for any other week, 

« and 
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*^ and that the composition for absent commons 
^ be from that time one half thereof instead of 
*• two third parts/' 

Finally, by an order of council dated 28th Novem* 
bcTj 50 Geo. 3. the present rate of charge was esta- 
bh*shed as mentioned in the particulars of de* 
mand. 

[2. Vacation Commons.^ 

** At a council held 4th November, 1 1 Car. i. 
** Whereas divers gentlemen of this Society, as 
^^ well of the bar as under the bar, stand indebted 
*^ for vacations by them forfeited, as by a cata- 
<^ logue of their several names, and of the sums 
<^ by them severally owing, presented to this 
^^ council, it doth appear. It is now ordered by 
<* this council that all such gentlemen of this 
^* Society as so stand indebted shall at their perils 
^^ forthwith discharge and pay the same to Mr. 
^ Treasurer of this house, and to the end that 
«< present and public notice may be taken hereof, 
<< a copy of this order is forthwith to be fixed od 
*^ the screen in the hall." 



loth November J 11 Car. i. 

<^ At this council it is ordered. That the ancient 
orders made heretofore for payment of house 
duties be revived, continued, and hereafler 
observed. And the chief butler is to warn 
such barristers and other gentlemen of this 
house, as are in arrear or behind with payment 
of forfeitures of any vacations to make pay<« 

(< ment 
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** ment thereof to Mr. Treasurer before the next 
council, or otherwise to appear at the next 
council and shew cause why they have not paid 

*^ the same/' 



29th June^ 3 Williams^ Mary, 1691. " Upon the 
petition of Edward Horsman Esq. barrister of 
this Society, shewing that he is in arrear the sum 
of 12/. for vacation commons, and praying abate- 
ment such as shall be reasonable. It is ordered 
that paying six pounds before the next council he 
be discharged of all vacation commons." 

[3. Preach er.3 
4 Car. I. 
" At this council Mr. Edward Reynolds^ late of 
Merton College^ in Oxford^ is chosen to be the 
preacher of this house, and is to preach both in 
terms and vacations, for which he is allowed four* 
score pounds yearly stipend, to- be paid him by 
equal payments at the end of every term by the 
steward of the house for the time being, which 
is to be raised by a roll, wherein every bencher 
and associate to be taxed at 35., every barrister at 
25.6rf. and every young gentleman of this Society 
at IS. a term, and it is expected he sliall leave all 
other benefices with cure in convenient time 
afler he is hereunto admitted." 
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20th Jvne^ 7 Geo. i. 1721. 

^^ Ordered) That all who for the future shall be 
in arrear to the preacher's roll a year or up« 
wards, shall be laid before the council the first 
council in every Michaelmas Term/^ 

[[4. P£N- 
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1815^ ^4. Pensions.] 

Lord ** Be it remembered that on the first day of 

RossLYN c« ji^/^^ in the first year of Edward 4. It is or- 
JoDRELL. " dered by the Society, that every fellow of the 
'^ Society shall pay yearly for his pensions 4^. ; to 
^^ wit, for Michaelmas Term next coming lacL^ 
" and for Hilary Term then next following lad, 
and for Easter Term then next following lad.^ 
and for Trinity Term then next following iid. 
And that in every term' the pensioner shall fix 
a day, before which day every one shall pay his 
pension for this term, or one of the Society for 
him, or he shall go out. So that hereafter 
every pensioner shall answer for all things 
^^ which shall be in his roll, or he shall send them 
*^ out as is aforesaid. And that no one who is so 
^^ ejected from the Society shall be readmitted 
unless he make fine with the Society, as well 
according to the quantity of his pension, while 
*^ he shall have been so out, together with all 8r« 
^^ rearages, as for the trespass and contempt in 
« this behalf." 

a6th November, 8 Elizabeth. ** Item, that if any 
•« refuse to pay his pensions, it being lawfully de- 
*^ manded, it is further ordered and agreed that 
^< he shall then pay double pensions.'* 

6th May J 20 Elizabeth. << Item, that after the end 
^< of the next pensioners' account, every man shaH 
^^ every term pay his pensions, 01^ else his penmoii 
<^ of that term to be doubled, and paid accordingly. 

" Item, 



cc 

C€ 



MICHAELMAS TBRM, 56 QEOftGi! lit 

^* Item, that some be appointed by the benchers 
^ to join with the pensioner, and to take order 
with every gentleman of the house, for the bet* 
ter payment of the pensions, and to compound 
with every one for how much, and for how long 
arrearages as shall seem good to them, so that 
the same persons compounded for forthwith 
do make present payment/' 
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It was not distinctly proved when the additional 
sum of i^. 4d. was first added to the pensions, the 
order for that purpose not being found, but it 
appears from an entry made in the 12 Hen. 8., 
that they were then charged at the encreased rate 
of ^s. 4d per annum, 

Garrow A. G. in support of the action, con* 
tended that the defendant was liable on his bond 
for all sums which had become due, bv order of 
the council, or by the usage of the Society, and 
that the arrears claimed were proved to have be- 
come due by both. 

Scarlett^ contra^ said he was instructed by his 
client, first to take His Lordship's opinion upon the 
legality of the orders made by the council, con« 
stituted as it now is. Mr. Jodrell, who had given 
much attention to the subject, found that the 
benchers, formerly called *^ the Antients of the 
House,'' were actually the senior members of the 
Society, venerable for their years and their learn- 
ing; but the benchers have of late years been 

inexpe- 
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inexperienced young men, many of them uncoil« 
nected with the law, who were preferred h^ 
political influence. This he considered sudh a 
change in the constitution of the council formed 
by the benchers as to render their orders a nut 
lity, and to dispense even with the payment of the 
antient dues of the Society, which were now so 
liable to be abused. 



Lord Ellenborough. — Tlie defendant acced- 
ed to the Society as constituted in the year ijju 
I will not look farther back to see how it was go* 
verned ; and he does not pretend that there his 
been any change in that respect since. He at^ 
torned to it then ; and I think he is liable by his 
bond for all sums which have since become due^ 
either by the usage of the Society or by the order 
of the council. 

Garrow A. G. observed, that the Society had 
had the honour to have the late Mr. Pitt and 
Mr. Percival as benchers, and Lord SidmtmS^ 
Mr. Vansittartj and several other eminent poli- 
tical characters are so now, but they had all been 
called to the bench on being appointed to the 
ofBce of Chancellor of the Exchequer, or some 
other high situation in the law. (a) 



{a) By Order of Council of 9th 
Feb. 1 769, no person is capable 
of being a bencher, unless he 
has been a member of the 



Society 7 yean after he h» 
been called to the bar, widi 
the exception of the Attoinqr 
and Solicitor General. 

ScarkU 
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Scarlett then insisted, that upon the result of 
the evidence, the verdict must be for the de- 
fendant, or at least the damages must be reduced 
to a very small amount. He chiefly objected to 
the charge for " vacation commons/' When this 
originated it was perfectly fair and reasonable. 
The inns of court were universities in which the 
students lodged, and might be fed at all times of 
the year. There were commons in vacation as 
well as in term. Indeed it appears from Dugdale 
that it was chiefly in vacation that the Readings 
took place, and that the attendance of the mem- 
bers in the hall was required. If a member was 
in commons in vacation, it was perfectly fair that 
he should pay vacation commons. But now that 
there are no commons in vacation, the consider- 
ation for the accustomed payment has failed, and 
it cannot be enforced. Accordingly, it has been 
abandoned by all the other Inns of Court. It has 
not even been insisted upon as legally due by 
Lincoln's Inn itself. The Steward states that 
many have refused to pay vacation commons, and 
this is the first instance of a bond being put in suit 
upon that ground. It is notorious that Sir Fletcher 
Norton^ one of the obligees of this bond, as well 
as the late Lord Tkurlow^ treated the demand with 
ridicule, and that the defendant with many others 
under their sanction, about the time he alludes to 
in his letter, determined to resist it. — " Absent 
** commons'* come under the same consideration. 
The defendant never having been in the hall, 
duce he was called to the bar, the Benchers can 

Vol- IV. Y have 
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1815. have no right to charge him for what he never eat. 

Lord ^^ ^^ ^^^ h^'^ chambers in the Inn, they might 
BbssLTN have insisted on his paying what they required, 

JoDRELL. ^^ ^^^y ^^S^^ ^^^® seized the chambers as for- 
feited. A tenant of chambers in an Inn of Court, 
holds them merely by licence at the will of the 
Society, and may be deprived of them if he re- 
fuses to conform himself to any of their rules. 
So likewise he may be excluded from the Society 
altogether. But a demand for supposed dues 
arising out of customs or orders for which there 
is no consiileration, cannot be recovered by action 
in a court of law. If the Benchers will bring an 
action, they must submit the reasonableness of 
their customs and their orders to a judge and 
jury. Hie bond they require on a call to the bar 
cannot give them a power arbitrarily to tax His 
Majesty's subjects. Suppose they had thought fit 
to raise the absent commons to 50/. a term, ac- 
cording to the argument on the other side this 
would have been a sum becoming due by an order 
of the council, and it might have been recovered 
from every member of the Society. 

The foreman of the jury inquired whether a 
member of the Society nasa power to resign. 

Mr. Lane the steward said, that by presenting 
a petition, leave is granted to him on payment 
of all arrears then due. 



\ 
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Scarlett. This shews that the leave may be 
livithheld, and the bond still kept in operation, to 
enforce future exactions. The reasonableness of 
these orders must be inquired of by a judge and 
jury, or it will be found that the bonds of all 
present, who have entered at Lincoln's Inn, are 
forfeited, and the most alarming consequences 
may ensue. It appears by an order made by the 
council of that Society on the 6th Feb. 7 Jac. i. 
the object of which seems to have been to prevent 
that dulness at the bar which has since been so 
much complained of, '^ that the under barristers 
were bydecimination put out of commons, for 
example's sake, because the whole bar were 
offended by not dancing on the Candlemas day 
preceding, according to the ancient order of 
this Society, when the judges were present,*' — 
with a threat that if the like fault were committed 
afterwards, they should be fined or disbarred, (a) 

It 
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(a) FoRT£ScuE> in his trea- 
tise De Laudiims Legum An- 
fj&OBy says, that those sent to 
the Inns of Court, *< did there 
*' not only study the laws to 
** senre the courts of justice, 
** and profit their country, but 
** did further learn to dance.** 

DuGDALE, in his Orig.Jur, 
gives a very minute account of 
the dancing before the Judges. 
After describing the election 



of the Ancient and Puisne 
Readers, and the Master of the 
Revels, and their functions at 
dinner, he proceeds, <^ Dinner 
'* being ended, they wait on the 
'' Judges and Serjeants, usher* 
<* ing them either into the gar* 
<* den or some other retiring 
" place, until the hall be 
<' cleansed and prepared ; and 
** then they usher them again 
<< into the hallf and place 



y 2 
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It will be for the jury to say, therefore, whether 
they think it reasonable that a gentlennan, who has 
in fact ceased to belong to the Society or the pro- 
fession for forty years, should be compelled to pay 
dues as if he had been living in the inn, dining in 
the hall, attending in the chapel, and practising 
at the bar during the whole of that time. 

Lord Ellenborough. — I am of opinion, that 
the defendant is liable on his bond for all the pay- 
ments demanded of him. They were existing 
payments when he entered into the Society, and 
he cannot be heard here to say, that they are un- 
reasonable. I cannot enter into the ratianak of 
each ; I make no doubt that they would all be 



<^ them in their rooms one after 
** another. This being done, 
** the Ancient that hath the 
** staflP in his hand, stands at 
** the upper end of the bar 
*' table ; and the other, with 
^* the white rod, placeth him- 
** self at the cupboard, in the 
** middle of the hall opposite to 
*' thejudges, where the musick 
** being begun, he calleth twice 
^' the Master of the Revels. 
i* And at the second call» the 
'^ Ancient with his white staff 
^ adnmcetlt forward and begins 
5^10 lead the measares; fbl- 
^' lowed first by the banisters 
^< and then the gentlemen under 



the bar, all according to their 
several antiquities : and wiiCB 
one measure is ended, the 
Reader at the cupboard calls 
for another, and so in order. 
When the last measure ii 
dancing, the Reader at the 
cupboard calb to one of die 
gentlemen of the bar u 
he is walking or dandfig 
with the rest, to give the 
Judges a sang: who fortliwidi 
begins the first line of aqf 
Psalm as he thinks fitterti 
after which all the redqfUie 
company f Mam f and ring^A 

1 6 found 
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found to be reasonable and proper, and that they 
are applied to the most laudable purposes; but 
that is not now the subject of our inquiry. The 
defendant by his bond has undertaken, during his Jqpilbli. 
life, duly and orderly to discharge all such debts, 
duties, and charges, as should grow due and 
chargeable upon him for pensions, preachers* 
duties, commons, Sfc. and all other duties what'» 
soever to be due or imposed upon him by order 
of) and according to the custom of the Society. 
Whether these duties be reasonable or not, he 
must pay them, or his bond is forfeited. Hcec in 
Jwdera venit. There is no pretence for saying 
there is any illegality in any part of the demand. 
Is not the expence of performing the offices of 
religion in the Society to be defrayed, as it is 
proved to have been for centuries past ? The pen- 
nons, likewise, appear to be of great antiquity. 
Whether they are exclusively employed in sup- 
porting poor pensioners is immaterial. The So- 
ciety has various charges to defray, some of a 
serious, some perhaps of a ludicrous nature. I 
know that it takes care of foundlings, setting 
them out decently in the world. The Ina 
being extraparochial, there must be aged poor 
to be supported from its funds. These funds 
have always been raised by the contribution of 
the members, and without them the Society could 
not subsist. I care not under what denomination 
the assessment is made. I thinl^^ vacation com- 
«« mons,'' and " absent commons,'* must be paid, 
although there be no commons in vacation, and 

Y 3 the 
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1^1$^ the member does not partake of those which 
j^j^ are given in term time. Sitting here, I am not 
Ross^TK prepared to enter into a calculation of pounds, 
JoDRSLL. shillings, and pence, and to determine whether 
too much money is raised by the Benchers, or 
whether the money which is raised be misapplied. 
If there be any abuse, apply to the Twelve 
Judges. They are the proper visitors of the Inns 
of Court, and they will grant redress. If die 
defendant thinks there has been exaction, op^ 
pression, and corruption, in managing the affitiis 
of the Society; let him apply to the Court of 
King's Bench for a criminal information. Sitting 
here, I will assume (and I doubt not according 
to the truth), that both the usages and, orders of 
the Society are legal and valid. Were I to enter 
into such discussions, the financial concerns of 
the College of Physicians, and of every otbtf 
society, might thus incidentally be brought before 
me. . The defence presents itself in no sustatO'- 
" able shape. I am not to tear up this Society by 
the roots. Most men who have belonged to it 
have cheerfully contributed to its Support, reflect- 
ing on the advantages they have derived from it; 
and the defendant is not called upon to pay more 
than others. His non-attendance can be no dis- 
charge to him, since he has chosen to continue 
a member. I can take upon myself to say, tliat 
upon presenting the usual petition for that pur* 
pose, a member h permitted to resign as a matter 
of course. — But although the sum mebtioned hi 
the particulars appears to be duei, the damages 

.15 must 
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ntust be limited to roo/., the amount of the pe* iSij; 
nalty of the bond. \ j^^ 

RbSSLTl^ 

Verdict accordingly. j.^J^^j^ 



Garrow A. G. observed, as a Bencher of thfe 
Society^ that their object was to make the e^- 
pence of being called to the bar as low as pos» 
sible; that the sum charged for eating com* 
mons was greatly below the sum paid to the person 
who supplied them ; and that it was necessary 
that those who did not dine in the hall should 
contribute to the funds under the head of vaca* 
tion commons and absent commons ; but that the 
whole of the sums thus collected, together with the 
profits of the chambers, were barely sufficient to 
defray the necessary charges of the establishment* 

Garrow A. G., Park, Abbott^ and Clarke, for 
the plaintiff. 

Scarlett for the defendant. 

[Attornies, Jonei ir Green, and Stevenson.] 



In former times, the Bench* 
ers of Lincoln's Inn seem to 
have afforded some ground to 
complain of their orders, which 
sought to regulate dress, be- 
haviour, and all ihe concerns 
of life. 

Y 



At a Coimcil, held on the 
day of the nativity of St. John 
Baptist, 23 Henry the rillth, 
it was ordered, ** for a eon* 
tinuai rule to be thenceforth 
kept in this houae, no gen- 
tleman being, a fellow of this 
4 house> 
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house, should wear any aU 
or pansyd hosen or hrychesy or 
pansid doblety upon pain of 
putting out of the house." 

And so strict were the orders 
in those days, in point of habit, 
that, in i and 2 Philip and 
Maryy one Mr. Wyde of this 
house was by a special order, 
made upon Ascension day, 
fined five groats, for going in 
his study gown in Ckeapside on 
a Sunday. 

In 30 Eliz. it was further or- 
dered, '< that if any fellow of this 
house should wear any hat in 
the hall or chapel, or go abroad 
to London or Westminster with- 
out a gown, he should be put 
out of commons, and pay such 
a fine before his re-^admittance, 
a-i the roasters of the bench, 
then in commons, should assess. 
And likewise, that if any fellow 
of this house should wear long 
hairy or great ruffsy he should 
also be put out of commons, 
and pay such a fine, before he 
were re-admitted, as the mas- 
ters of the bench then in com- 
mons should assess." 

Also in 9 8 Eliz.y '^ that if 
any fellow of this house, be- 
ing a commoner or repaster, 
should, within the precincts 
of this house, wear any doaky 
booieSf and spurrs, or long 
' hairy to pay for every oifence 
55. for a fine, and also to bc 
put out of commons.** 



Equal formality was observed 
with respect to beards ; for in 
33 Henry VIII. an order was 
made *' that none of the fel- 
lows of this house, being in 
commons or at repast, should 
wear a beard, upon pain to pay 
double commons or repast dur- 
ing such time as he should have 
any beard." But this order not 
being strictly observed, the 
penalty was made greater in 
I Mary, viz* ^< that such as bad 
beardsy should pay Md. for 
every meal they continued 
them ; and every man to be 
shaven upon pain ofputing sot 
of commons." 

In I Eliz. it was further or- 
dered, ^^ that no fellow of this 
house should wear any beard 
above a fortnigkCt gronthy and 
that who so transgressed there- 
in, should, for the first offence, 
forfeit 3;. 4//., to be paid and 
cast with his Commons; and 
for the second 6s. Sd,, in like 
manner to be paid and cast 
with his commons; and the 
third time to be banished the 
house.*' 

Soon afler, however, the 
fashion of wearing beards grew 
so predominant, that the next 
year it was agreed, '^ that or- 
ders before that time made, 
touching beardsy should be 
void and repealed*** 
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Alley and Others Assignees of Jameson, a Bank- «»turday, 

rr December ai, 

rupt, V. HOTSON. 

A CTION for money had and received by the a. being in- 

defendant to the use of the plaintiffs, as ongdngVroad 
assignees. S;"on«o"I 

ney with him, 

The bankrupt was captain of a ship in the ser- order to c, to 

vice of the East India Company. Being about to wnsiffncdg^df 

sail from this country, he left; a general power of ^[ "h^: ^ '*' 

attorney with the defendant, to whom he was cccd$toB.on 

indebted in a considerable sum of money. He — c.seiis"the 

carried out with him as an investment to Calcutta Jcmhrfhi p"! 

1 cases of saffron. Not finding a market for them cw^s to B.-Af. 

1 .till tc'wards and 

there, he sent them to Bombay^ addressed to the before thcmo- 
house of Forbes and Co. In his letter of advice to cdvcd by a, 
that house, dated 8th January 1812, he says, ^ton^Jk*.*" 

Hei 
might 



•' 1 leave the disposal of the saffron to you, and '■p^*^- ^<f/^ 

/ . 1 '*>*^ B. might 

" when sold, please remit the proceeds to our apply the pro- 

" mutual friend Mr. Hotson of London^ on my ^^"of'thc 

" account." debt due to him 



from A. 



Forbes and Co. sold the saffron before Jamescm^s 
bankruptcy, and remitted the proceeds to the 
defendant ; but he did not receive them till after 
the bankruptcy. 

Marryat for the assignees contended, that the 
bankruptcy operated as a revocation of the order 

of 
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1815. of 8th January 1812. The defendant could 
^ ~ ^ -^ have no lien, as he had no possession j and the 
and Others money before it reached him had become the 
property of the plaintiffi. 



HOTSON. 



Lord Ellenborough. — I am of opinion, that 
the defendant has a right to detain the money in 
satisfaction of the debt due to him from the bank- 
rupt. When the order of 8th January 1812 was 
given» the bankrupt had a power to give it^ and 
being coupled with an interest, I think it was not 
countermanded by his subsequent bankruptcy. 
The transaction is entirely free from fraud. I 
consider this a case of mutual credit. If a factor 
has a lien on goods, he has a right to the price, 
although received after the bankruptcy. In the 
same manner, I think this money was subject io 
the defendant's claim before it could vest in tlie 
assignees. 

Plaintiffs nonsuited 
Marryat and Scarlett for the plaintiffs. 
Taddy and Selwyn for the defendant. 

[Attornies, Nind and rearce.] 



Vide Olive v* Smith, 5 Taunt. ^6. 
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Hill and Others t?. Idle and Others. 

A SSUMPSIT against the consignees of goods The consignee 
by a general ship from Oporto to London, on par«7<If'g'o^» 
an implied promise to take the goods from the |hip* js^taWc^to 
ship within a reasonable time after her arrival. the owner for 

^ not taking 

them from the 

The goods consisted of 6b hogsheads, and i8 !onah"eHmr 
cases of French wines. The ship arrived in the Slur^osc'from 
port of London on the 3d day of July j when it was «*^« necwity 
found that the wines, from having been unshipped (mm theTrea- 
at Oporto^ could not be landed without an order Ih^^^^c, 
from the Treasury. A petition for this purpose ]T''^^^ ^aIS^I 
was instantly presented, and the defendants used "^mort am- 

, . 1 . f t % gencc to obtain. 

the greatest exertions to have it expedited ; but 
the order could not be obtained till the 4th of 
August, when the wines were actually landed. 
All the other goods had been discharged on the 
8 th otjufy. 

Marryat for the defendants contended, that they 
were not answerable for the delay which had thus 
arisen. Till permission was given by the Lords 
of the Treasury, the plaintifi& were as incapable 
of delivering the goods as the defendants of re«* 
ceiving them. 

I^rd 
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1^15^ Lord Ellenborough. — If you ship goods 

Hjll which require a special order for their landing, 

and Others you must relieve the ship-owner from the difficulty 
Idle y^" occasion ; and after a reasonable time for the 

and Others, discharge of goods requiring no such order, the 
delay is yours till the order is obtained. 

The plaintiffs had a verdict. 

Garrow A. G. and Williams for the plaintiffs. 

Marryat for the defendants. 

[AttorDies, Sheffield im^ Lamb,] 



Vide Harman v. Clarke, ante, 159. Barret v. Dutton, post, 333* 
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COURT OF COMMON PLEAS. 



SITTINGS AFTER TERM AT GUILDHALL. 



Busk v. Spence. 



'J'HIS was an action for not accepting or paying a contract for 
for a quantity of flax, sold by the plaintiff to "^'^^Jlo^ 
the defendant, by the following contract : Pctcrsbu^gh, 

•'^ ^ contained a sti- 

pulation, *' that 

" London, 4/A Jtme 18 14. ^^^\^^^^^ 

« Sold for Jacob H. Busk, Esq. to Mr. Edward ^^^g Tot YaTer 
Spence, co tons of fair merchantable St. Peters- !!**"3"' ^"^J^* 

V 7 1 1/1 /» O.S. Cither 

burgh 12 heads flax, of the brack of this year, at forHuii or 
seventy-three pounds ten shillings per ton, pay- to**bc enough! 
•« able by thebuyer's acceptance at 4 months' date day'sSedf * 
from the day of the landing of the flax is com- ^^^ ^^^ ^*^ 

1 y mi 1 1 1 n /• been scnt down 

pleted. The buyer to take the flax from the from Peters- 
** landing scale, and he is to be allowed 5 months* erTfnd pSto'n 
«« interest, and i^lb- per bobbin tare, with draft t^cttl^u 
** as customary here. The seller engages that *o\^ jj/^*^ ^ '! 

on her homeward voyage till after the day. 
A fttipulation In such a contract, that ** as soon as the seller knows the name of the 
ircssel in which the Aaz will be shipped, he is to mention it to the buyer,** forms a condition 
precedent : and where the seller had advice of the name Of the ship in London on the ilth of the 
month, and did not communicate it to the buyer who resided at Hull till the 20th, held that 
the Condition was broken, and that the buyer was released from the contract, althongh he did 
not appear to have sustained any damage by the delay. 

«* the 



€€ 
€C 
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i8i5' ** the jiax shall be dispatched Jrom St. Veterfi6urgh 

gjg^ " not later tlum the 3 1 st next months O. S. either 

V. « /or Hull or London, as shall be rnost corwenienf 

^PENCE. c< iQ ^-^j . ^^^ ^ ^^^^ ^ ^^ Attow^ the name qfthe 

** f e55e/ in wJiich the Jlax will be shipped^ he is ta 
" me7ition it to the buyer. In case the vessel be 
" lost, or from any other circumstance the seller 
^^ does not receive the flax, then this contract td 
" be null and void.'* ' 

The ship on which the hemp to satisfy this 
contract was loaded took in her cargo at Cron* 
sladt, and the hemp arrived there in lighters froitf 
Petersburgh on the 6th of Augtist^ N. S., and was 
put on board in a few days. However, she did- 
not complete her loading till the i6th of ^t^itfS^ 
and was not cleared for the homeward voyage tiB . ^ 
the 4th oi September. 

It was first objected on the part of the defend- 
ant, that the flax had not been dispatched froin 
St. Petersburgh in time. The seller engaged that 
the flax should be dispatched from St. Petersburg^ 
not later than the 31st Juty^ CXS. (that is, 12th 
August, N. S.) either for " Hull or London.** By 
St. Petersburgh must be understood Cronstadt^ tlic 
loading port, and the words <^ dispatched for 
Hull or London,** shew that it was intended that 
the ship should have sailed on the homeward 
voyage on or before the day specified. But lb 

fact she was not cleared till the 4th of September:' 

. . ' . 

GiBBS 
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GxBBs C J. however thought it was enough that 
the flax had been sent down from St. Petersburgh^ 
and put on board the ship at Cronstadtj before the 
time mentioned in the contract. 

It then appeared that the plaintiff, who resides 
in London^ received advice on^he lath of Sep^ 
tember of tlie ship by which the flax was coming, 
and did not communicate this to the defendant 
who resides at Hull till the 20th of the same 
month. The ship arrived in October^ when the 
defendant refused to accept the flax without 
assigning any particular reason. 

. It was now, contended, that he was discharged 
from the contract by the lateness of the commu- 
nication of the ship's name. By the contract, the 
seller engages as soon as he knows the name of 
the vessel in which the flax is to be shipped, he 
will mention it to the buyer. Instead of this, he 
did not mention it till eight days after. 



5S1 




On the other side, they argued, that the language 
of the contract must receive a reasonable con<* 
struction ; that the communication had been made 
time enough for all useful purposes ; that no in- 
jury had arisen to the defendant from the delay, 
and that at any rate, the undertaking to mention 
the name of the ship as soon as it was known 
could not be held a condition precedent, as it did 
not go to the whole consideration for the contract 
on the part of the defendant. 

GiBBS 
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GiBBs C. J. — I am of opinion that this is a 
condition precedent. If it be not, every thing 
V. else to be done by the seller might be plucked 
Spence. from the contract. I likewise think that the con- 
dition has not been complied with. The plaintiff 
had notice of the name of the ship on the 12th, 
and did not communicate it till the 20th. Tliis 
was not mentioning the ship's name as soon as he 
knew it. Whether he did so in time, is a question 
of law, and lam of opinion that he did not. He 
must therefore be called. 

Nonsuit 
. Lens Serjt. and Campbell for the plaintiff. 
Marshall Seijt. and J. Parke for the defendant. 

[Atfornics. Thompson and J^ofscr'^ 
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1815. 

Barret *o. Dutton and Another. ' iwdl^ 

Kuvcmbcr 30^ 

ASSUMPSIT on an agreement for a charter- ^^ ^«^« 
party dated 6th January 1814, for a voyage >" a ciiaitcr. 
from London to Heligoland, whereby " thirty «rtin^umber 
** running days were allowed for loadinc; the ship ^[^"bvXwed 
** at London, and discharging? her at Heligoland. ^<>»" i<»d»ng the 

.< 1 1 1 » 1 .? r^. *hip, the 

" and 10 days on demurrage at 4/. a day. The freighter » 
declaration alleged that the defiendant detained jubs^quen't" 
the ship 32 days in loading and discharging her thir'Ii°°ow 
beyond the 30 running days. although the 

loading of her 
within the 

In point of fact, she* was ready to take in her wasfcndcred 
cargo on the 8th ot^Jantcart/^ on which day some j^'^thg*,!*/, 



goods were actually taken on board. A severe ^h«re »hc Uy ; 
frost immediately after set in, and continued seve- loading^^sc^m. 
ral weeks, during which time the river Thames was gl'bYe'^for^^y*'^ 
frozen over, the loading; of the ship was rendered dejay^hatmay 

arise in dis* 

impossible, and she could not have sailed if she patching her, 
had been loaded. On the ice breaking up, flie X*rcddenti[i 
loading of her was resumed, and was completed o^SSuiniig 
on the 25th of February. The Custom-house was her clearance*. 
then burnt down, and her clearances could not be 
obtained till the 9th of Marchj on which day she 
sailed. She was employed four days in discharg- 
ing at Heligoland. — A witness stated that it was 
the business of the owner to procure the ship's 
clearances. 

Vol. IV. Z The 
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1 815. The plaintiff claimed demurrage from the 7th of 

Barret Februuri/j when the 30 running days expired, to the 

v. 9th of il/arc/i, when the ship sailed, — together with 

andA^ouTer. ^^^ ^'^^"' ^^y^ employed in unloading her at HeU^ 

goland; and contended that as she was necessarily 
detained during all that time, the defendant was 
answerable, although the detention arose from cir- 
cumstances over which he had no controul. 

The defendant, on the other hand, insisted that 
the action could not be maintained, as the period 
during which the river was blocked up by the ice, 
and that which intervened between the burning 
down of the Custom-house and the sailing of the 
ship, were both to be excluded from the 30 run- 
ning days allowed for loading and discharging 
her. 

GiBBs C. J. — I am of opinion that the frost is 
no defence. This comes within the principle of 
Blight V. Page (a) in which I was counsel, and in 
which it was decided, that if a. merchant hires 
ihip to go to a foreign port, and covenant to fur- 
nish a lading there, a prohibition by the govern- 
ment of that country to export the intended ar- 
ticles neither dissolves the contract nor excuses 
a non-performance of it. There was an absolute 
undertaking by the freighter of this ship to load 
and discharge her in 30 days ; and whether it was 



{a) iB.8^ P. 295. «. 

or 
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or M'as not possible for him to do so from the 

state of the weather, is quite iramateriaU — But I 

think the defendant is not liable for the detention 

of the ship at London after the 25th of February ^ a^Aiio^her. 

when her loading was completed. The witness 

states that it was the duty of the plaintiff, as 

owner, to have obtained her clearances. Therefore^ 

if this became impossible from the Custom-house 

being burnt down, the detention in the interval 

must be considered as his and not the defendant's. 



Verdict accordinglyi 
Lens Seijt. and Campbell for the plaintiff. 
Best Seijt. and Curwood for the defendant* 



[Attornies, SwaU & Co, and Swinford.) 



In Thompson v. Wagner, Sit- rage,— giving leave to move the. 

tings after Trinity Term i8oi» court upon the point, but no 

Lord Kenton likewise ruled motion was made. M.S.-^ TmK^ 

that frost, completely blocking Harman v, Clarke, ante, 1594 

up the vessel, was no exemp- Hill v« Idle, ante, 327. 
tion from the claim for demur- 



3i6 
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1815. 

Thunday, 
December 7. 

Where indotse- 
ments of re- 
ceipts on a 
bond have 
left no blank 
space for re- 
ceipts of sub • 
sequent pay- 
ments to be 
written upon, 
inch receipts 
written on 
mn Nnstampt 
piece of paper, 
annexed to the 
bond, may be 
lead in evi- 
dence* 



OttME V. Young. 

I^EBT on bond in the penal sum of 22,ooo/l 
conditioned for the payment of 1 1 yoool. hy 
iustahnents. 

The defendant pleaded (amongst other things) 
that he entered into the bond as surety for 
WilUam Omie thejfounger / that certain of the in- 
stalments were paid ; and that the plaintiff then, 
without the privity of the defendant^ entered into 
an agreement with William Orme the younger^ to 
give him further time for the payment of the 
remainder. 



The bond being produced had a great number 
of receipts for different instalments, which quite 
covered it, and there was annexed to it another 
piece of paper without any stamp, containing re- 
ceipts for subsequent instalments. 

It was objected that this paper could not be re- 
ceived in evidence, being unstampt, but, 

GiBBS C. J. ruled, that being annexed to the 
bond when there was no longer room upon that 
for receipts to be written, it might be read in 
evidence without anv stamp. 



The 
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The defendant, however, could not substantiate 1815. 
the plea in other respects, and the plaintiff* had a Ormb 
verdict. v. 

YoUMO« 

Vaughan Serjt. and Cotnyn for the plaintiff. 
Shepherd S. G. for the defendant. 

[Attornies, Druce and 5v<r/ow.] 



Taylor and Others v. Curtis. 
'T'HIS was an action of assumpsit for general if a»ercbant 

average. Ucked by a 

privateer, re- 
sists and beats 

The plaintiffs are owners of the ship Hibemia^ afteJ^rdsde- 
in which the defendants shipped goods to be car- jWers her cargo 
ried from London to St. Thomas's in the West neither Uie 
Indies. In the course of the voyage the ship was ^"hfth1p"in 
attacked by an American privateer. The Hibemia thcengage- 

1-1 :i mi »ent, nor the 

resisted, and a severe engagement ensued. The Tmiueof the 
privateer was beat off, and the Hibemia delivered ei^ndedrnor 
her cargo safely to the consignees. She sustained curing*t?e^ *^' 
great damage during the engagement in her hull wounded sea- 
and riggmg, which were repaired at a consider- m«dethe»ab. 
able expence to the owners. They also incurred iT^ragJT"*'" 
a further expence in providing medical assistance 
for several of the crew who were wounded in the 
action. Large quantities of gunpowder and shot 

Z 3 were 
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i8i5* were likewise expended upon the occasion, which 
^ Taylor '^^^ formed part of the stores and outfit of the 

{ind Others ship. 
Curtis 

Lens Seijt. for the plain tifl&. The damage sus- 
tained by the plaintiffs from the engagement is 
clearly a general average to which the defendants 
must contribute. It was voluntarily suffered for 
the benefit of all, and proved the means of safety. 
No just distinction can be drawn between the 
firing of shot against an enemy, and cutting away 
a mast or throwing goods overboard in a storm. 
So the injury from the shot of the enemy is like that 
which is done by means of the jettison to other parts 
of the ship or goods saved. The healing of the 
wounded seamen is within the same principle, and 
is expressly laid down by foreign writers to be 
the subject of general average. So the practice at 
Lloyd's has corresponded with this doctrine* 

GiBBS C.J. — I cannot feel that this is a loss 
entitling the plaintiffs to claim a contribution as 
for general average. The defence may be un- 
gracious ; but according to the rules which prevail 
in this country, I think the loss must fall entirely 
upon the ship. I cannot distinguish this from the 
case of a ship carrying a press of sail to escape 
from an enemy. That is done voluntarily for the 
preservation of all ; but it has been held that a loss 
arising from a hazard so incurred is not the sub* 
ject of general average. I likewise remember a 
case where a ship ran away from a privateer,, and 

was 
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was shot through, 'and it was held that the owner xSif* 
could not claim a general average from the damage taylor 
so sustained. The practice of underwriters some- and Others 
times to contribute to a loss such as this, cannot curtis. 
weigh much, as it may be accounted for from the 
honour and liberality of those who contribute, 
and from the sense they must feel of their own 
interest. If there is no reward allowed for a 
gallant resistance, such resistances will not be 
made, and the whole value of the property must 
be paid, instead of a gratuity for saving it« 

Verdict for the defendants ; and the Court of 
C. P. approving of the direction of the C.J. at 
Nisi Prius^ afterwards discharged a rule to shew 
cause why there should not be a new trial. 

LenSy Copley^ Serjts., and F. Pollock for the 
plaintiffs. 

Shepherd S. G. and Bosanquet Serjt. for the 
defendant. 

[Attornics, AnnaUy and Crowdtr 4x Co.] 



Grigg and Another v. Scott. 



HTHIS was an action on a policy of insurance, Aikcnwby 
dated 10th July 1810, on the Jor^e Griet, at A^'ftTon b? 

half of them* 
feWes and other British or neutral merchants, permittin|r the vessel I. to sail in ballast from 
I»ndon to Holland, notwithsUnding any thine contained in H. M.*s order in council of 
s6th April 1809/* held to be hisufficicnt to legalize a policy of insurance on the ship in this 
voyage, on behalf of the owner, who was an a<iea tntniy. 

Z 4 and 
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1815. and from London to her port of discharge in Hoh 

Grigg ^^^» ^^ ^" ^'^^ -^^''^* '^ ''® interest was alleged in 
and Another Hernwuns Hermeus^ then an alien enemy. The ship 
Scott. Sailed in ballast, and was captured by a privateer. 

The defence was, that the voyage was illegal, 
England being then at war viith Holland^ and H.M. 
having by order in council of 26th April 1IJ09 
placed all the ports of HoUand^ as far north as the 
Ems^ in a state of blocjkade. 

* 

To meet this, the plaintiff put in a licence by 
the Secretary of State, granted ** to Read S^ 
^^ Moojen on behalf of themselves and other 
<^ British or neutral merchants, permitting the 
*' vessel Jonge Griet to sail in ballast from London 
^^ to Helland, notwithstanding any thing contained 
*« in His Majesty's order in counciPof the 26th of 
*' April 1809." The petition on which the 
licence was granted, was not produced. The 
ihip had brought over a cargo from Holland^ which 
she had delivered in the port of London. 

It was objected by the defendant, that this 
licence granted to British or neutral merchants, 
could not protect an alien enemy; — while the plain- 
tiiis contended that it must be taken to have been 
granted to the ship, to whomsoever she might 
belong, and that government must be considered 
to have known the circumstances under which she 
was in this country. And they relied upon Hage^ 
do77i v. Reid, i M. & S. 567. 

GiBBS 
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GiBBsC. J. — I think the licence insufficient. 1815. 
It dispenses with the order in council j but does grigg 
not amount to a remission of the King's belligerent and AnoUier 
rights to an alien enemy. The petition not being gcoxx. 
here, I can only look to the licence itself, to 
ascertain the intentions of government in granting 
it. It is granted " to Read <§- Moojen on behalf 
" of themselves and other British or neutral mer^ 
" chants.^* If it had permitted a cargo to be 
taken on board, and this had been proved to belong 
to British or neutral merchants, it would have 
protected the ship, though the property of an 
enemy. That was Hagedom v. Reid. But the 
licence is only to the ship to return in ballast, and 
nothing appears to shew that it was meant to 
legalize the voyage to whomsoever the ship might 
belong. The petition might disclose such circum* 
stances, but it is not before us. The words in 
the licence pointed out by Mr. Spankie^ " not- 
^ withstanding any thing contained in His Ma- 
" jesty*s order in council of 26th April 1809,*' are 
strong to shew that its object was to dispense with 
that order, and not at all events to remit the belli- 
gerent rights of the crown. 

Nonsuit 

Vaughan Serjt. and Taddy for the plaintiffi. 

Shepherd S. G. and Spankic for the defendant 

[Attornicft, Tomlimons and Cnvidar & C«.] 
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Friday, HousTON aocl Others, Executors of Nicholson, 

December o. *« 

t^. Robertson. 

In tn action for A CTION by thc executors of an underwriter 
f^^m^hf against an insurance broker, for premiums 

u%?d^riu/ ^"^ "P^" three policies effected by him, and sub- 
agaiustan in- scribcd bv the tcstator. These policies were filled 

furance broker, -i- /t^i^^/ti -wwy -r> » 

he cannot set up m the name of the defendant ^^ Wm. Robertson 
mornilrf *^(J- '* ^s agent,*' and they provided for certain returns 
aarwrllto ^^ premium » The events on which these returns 
the death of were to take place, did not happen till after the 

testator's death. The defendant had paid into 
court ^e amount of the premiums, deducting 
the returns, and the question was whether he had 
a right to deduct them, or set them off against the 
plaintiffi' demand. 

Shepherd S. G., for the plaintiffi, insisted that 
there could be no set-off in this case, as the pre* 
miums were due to the testator, and the returns 
were due from the executors, so that the debts 
were not mutual and in the same right. Nor was 
there any ground for claiming a deduction, as the 
full amount of the premiums was a debt which 
the testator might have recovered in his lifetime, 
and the returns were as much a cross demand 
as if they had arisen out of an entirely different 
contract. 

Vaughan 
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Vaughan Seijt, and TacUfy contrd^ insisted that ^ ^^'5- ^ 
the set-off ought to be permitted, as the premiums houstok 
were now due to the plaintifis as executors, and and Others 
the returns were due from them in the same Ro^Bnifa*. 
capacity. At any rate, the defendant was entitled 
to the same result by way of deducting the returns 
from the premiums. In truth, the larger pre- 
mium, first mentioned in the policy, turned out 
to be more than the underwriter was entitled to 
receive. For so much as it exceeded the lowest 
rate of premium to which the underwriter must 
ultimately have a right, it might be considered as 
conditional ; and as the event had happened which 
was to reduce it, the legal effect was the same as 
if only the lowest rate of premium had been men- 
tioned in the policy. 

GiBBs C. J. — I believe there is a case deter- 
mined upon the principle of deducting the re- 
turns from the premium ; but that is a principle 
which I never could understand. The full amount 
of the premiums was due to the testator, and 
might have been recovered by him in his life- 
time. The returns never were due from him, and 
can only be claimed from the defendants as exe- 
cutors. I therefore do not see how they can 
either be deducted or set off. The reasons on 
which the recent decisions with respect to the 
bankruptcy of the underwriter are founded, apply 
equally to the present case. 

Verdict 
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1815. Verdict for the plaintiff, which was fully ap- 

^ -" ^ proved of by the Court in the ensuing term. 

and Others 

''• Shepherd S. G. and Gaselee for the plaintiffs. 

Vaughan Serjt. and Toddy for the defendant. 

[Attornies, Gregsom and TmnUnwnu] 



Vide Baker v. Langhom, poti. 



Park v. Hamond. 



wheKiRto- rrHIS was an action against an insurance broker 
wSnlnitroct^* for negligence, in not effecting a policy of 



TOil^'SiJ^tids, insurance according to the instructions he received, 
Uinfonnedthat whereby the plaintiff was prevented from recover- 
loaded at a ing from the underwriters. 

prior port to 
that from 

ttcolltL. The plaintiff being at Mahtga, on the aoth of 
lie is liable to November 1814, wrote a letter to the defendant, 

an action for ^ 

negligence if he effects the policy ia the common form, " beginning th<e adventure upon th^ 

said goods from the loading thereof aboard the said ship.** 

It seems that a policy o? insurarce ** at and from Gibraltar*' will attach, if the ship enters 
Gibraltar Bay, although she does not actually toach at the Garrison. 

Where there are no convoys appointed at the port from which a ship commences her home- 
ward voyage, she is not bound to call for convoy at a poit in the coorie of the voyage 
from which convoys ai e appointed. 

in 



46 
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in London^ in which he says, **I request you will in- 18 ic. 
'^ sure 1000/^ on goods shipped on board the Pearly 
^^ Edward Callow master, from Gibraltar to Dublin^ 
" with or without convoy. Messrs. Carlins and 
^* Co. insure the vessel, which is in excellent 
condition ; and I hope the premium will be 
equally moderate, and the subscribers as re- 
spectable. I have every reason to expect we 
^* shall sail without convoy, having only a few 
^< tons of wine for ballast, and the remainder 
^' green fruit. I take the risk to myself from 
" this to Gibraltar Bay^ where I shall send a let- 
" ter on shore. I hope you will take care there 
'* is a return for convoy or safe arrival.'' 

This letter was received by the defendant on 
the 17th of December J and the same day he ef- 
fected a policy for 1000/. on goods, by the Pearl 
" at and from Gibraltar to Dublin ; with liberty 
'^ to seek, join, and exchange convoy ; at a pre- 
^^ mium of six guineas per cent, to return two 
" pounds per cent, for convoy and arrival.'* The 
clause respecting the commencement of the risk 
on the goods was in the common printed form, 
without alteration or addition, ^' beginning the 
^' adventure upon the said goods and merchan- 
^^ dizes from the loading thereof aboard the said 
** ship." 

The plaintiff had shipped goods on bpard the 
Pearl at Malaga for Dublin to a greater value 
than the sum insured. She sailed without con- 
vey 
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18x5. voy from Malaga about the middle of JVoMniAer, 
and arrived in the Bay of Gibraltar on the 9th of 
December. On account of the plague, she did not 
touch at that place, but put some letters ashore 
at Algeziras. She then continued her voyage 
^without convoy, and was totally lost on the coast 
of Ireland. Convoys are regularly appointed ffom 
Gibraltar for the United Kingdom. Two of the 
underwriters for aoo/. each paid the loss. A third 
for the same sum became bankrupt, and the 
others having been advised by counsel that they 
were not liable, refused to pay. 

Copley Serjt. for the defendant, allowed that the 
underwriters were not liable ; but contended on 
three grounds, that the plaintiff was not entitled 
to recover, ist. The omission to mention in the 
policy the place where the goods were to be 
loaded was not such an instance of gross n^li« 
gence as would maintain the present action. It 
has only been recently decided, and after much 
discussion, hesitation, and doubt, that upon a po^ 
licy like this the underwriters are not liable if the 
goods turn out not to have been loaded at the 
port where the risk commences } and it would be 
too much to require a knowledge of such subtle 
points of law in an insurance broker. If the 
plaintiff wished to have the policy differently 
worded from the common form in this respect, it 
was his duty to have said so. On the contrary, 
however, he does not even clearly intimate that 
the goods to be insured were those he had loaded 
». u at 




MICHAELMAS TERM, 5S OEOBGE III. 347 

at Malaga, adly. But evert supposiitg that the po- ^'5* 

licy had been applicable to goods loaded at Ma* 

laga^ the plaintiff is not damnified, for it never 
would have attached. The ship was not at 

Gibraltar. Being in th$ Bay was not sufficient, 
as she did not touch at the place, and she had no 
communication with it. 3dly. And if she was at 
Gibraltar^ the policy would have been vitiated by 
her continuing the voyage home without convoy, 
it being proved that convoys are regularly ap- 
pointed from Gibraltar to the United Kingdom. 

GiBBs C. J. — I am of opinion that this action 
is maintainable, ist. The instructions were abun- 
dantly sufficient to shew that the goods to be 
insured from Gibraltar had been loaded at Malaga. 
It was therefore the duty of the defendant to have 
stated this fact in the policy. It had been settled 
both in the King's Bench and Common Pleas, 
before I left the bar, that a policy on goods '^ be-* 
ginning the adventure from the loading thereof 
aboard the said ship,'^ without any addition ; or 
«« —aboard the said ship as above,'* only attaches 
on goods loaded at the port which is the terminus 
a quo of the risk insured. Insurance brokers are 
bound to know that this is the law, and to act 
accordingly for the benefit of their employers. 
They are expected to display competent skill as 
well as diligence in their business. 2dly. I 
conceive the ship was at Gibraltar sufficiently for 
a policy " at and from Gibraltar*' properly framed 
to have attached upon her. She was in the Bat/ ; 

and 
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and I think I remember cases where ships being 
insured at and from Falmouth^ it was held enough 
for thenfi to join convoy off that port, without 
having ever entered it. At any rate, here the 
defendant was instructed to effect a policy from 
the Bay of Gibraltar; and if he liad done so, the 
ship was certainly in a situation to have had the 
benefit of it. 3dly. Then the convoy act I think 
would have afforded no exemption to the under** 
writers, and is therefore no defence to the broker. 
There were no convoys appointed from Malaga; 
therefore the ship was justified in sailing from 
thence without convoy ; and having thus begun 
her voyage ta JDuhtin, I am of opinion she was 
not bound to join convoy at any port she passed 
in the course of the same voyage where convoys 
are regularly appointed. — However^ I think the 
bankrupt underwriter's subscription should be 
deducted from the damages as well as the 40oiL 
already paid. 

The plaintiff had a verdict for ^ooL 
Shepherd S. G. and J. Farke for the plainti£ 
Copley and Gifford for the defendant. 

[Attorn ies, Payne ind Wadestn.] 



ittMi 



Vide Comber v. Anderson, i Campb. 523. Fomin v. Oswell, 
3 Campb. 357. 
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Westwood v. Bell and Another. Moodty, 

Deoenber x8. 

'P'HIS was an action of trover for a policy of S^^S**'* 
insurance. iMilcrofin- 

tnnnee for his 
benefit, ind B. 

In the month of September 1814, the plaintiff, TnlwTedi^' em- 
a merchant at Leeds, directed Messrs. Hebden, his pW^ 9* ^ 

, ,. . r». effect the po- 

agents there, to procure two poUcies of insurance to ncy, represent- 
be effected for him in Zrone^vi,— one upon woollens c5at Sfprl^ 
by the ship Salb/^ from HuU to SeviUe^ for 896^, tli^nn^ihr 
and the other on similar goods by the ship Specula-^ policy as 
ficwi, from Hvll to Gottenburgh, for ioool.-^Messrs. thT^ncrii*' 
Hebden ordered their insurance brokers, Messrs. hi^'f^m^B.*^ 
Robinson and Son of London to effect these poli* 
cies. Messrs. Robinson and Son soon after recei v- 
ing this order, informed Messrs. Hebden that they 
had effected these two policies, and transmitted to 
them the copies of two policies which purported 
to have been effected by Messrs. Robinson md Son 
in their own names accordingly, at the same time 
debiting them with the amount of the premiums. 
Messrs. Hebden immediately communicated this 
information to the plaintiff, and gave' him the 
copies of the policies. Messrs. Robinson and Son 
in truth had not effected the policies, but, with- 
out the knowledge of the plaintiff or of Messrs. 
Hebden, they had directed Mr. Clarkson, a mer- 
chant in London, who occasionally acts as an 
insurance broker, to effect thraa. Mr. Qarkson, 
Vol. IV. A a instead 
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1815. instead of effecting them himself, wrote the fol- 
•rr — -— -^J lowing letter to the defendants, who are regular 
V. insurance brokers : 

Bell 

" London^ igth September 18 14. 

•* Messrs. Bell and Wilkinson. 

" Gentlemen, 
" Please insure for me per the SaUy^ Jones^ 
^ from Hull to Seville^ on 7 bales woollens, as at 
*^ foot, 666L i also 2307. more on goods, making 
^' together 896/., at 6 guineas per cent, to return 
^^ 40I. ; and per Speculation^ Mohlinj from HvU 
^^ to Gottenburgh^ on woollens 1000/., at li guineas 
" per cewf. 

" I am. Sir, 

*^ Your most obedient servant, 

*« Jolm Qarkson!* 

/Marks and NumbersA 
y of the Goods. ) 

*< The Speculation sailed loth instant, and the 
^^ 5a%, I believe, was ready to sail on the i3tb 
•* instant.*' 

The defendants immediately effected the policies 
in their own names ^^ as agents,'* and debited 
Ctarkson with the premiums. The Speculation 
arrived safe at her port of destination. The Sa^ 
with the plaintiff's goods on board was lost in the 

« 

voyage insured. Both policies remained in the 

X I hands 
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hands of the defendants. Before the commence- ^ '^^5* 
ment of this action the plaintiff tendered them wbstwood 
the sum of 77/. 35. gd. being the amount of the ''• 
premiums, commission, and charges on the po- andAnothen 
licies, and required them to deliver up the policy 
for 896/. on woollens by the Sally. This the de- 
fendants refused to do, claiming a general Heir on 
the policy for the balance due to them from Cktrk-^ 
son, which then amounted to 215/. iis. gd. 

» 

Shepherd S. G. for the plaintiff. To allow the 
general lien claimed would be in effect to enable 
a factor to pledge the goods of his principal for 
his own debt. The policy represents the goods, 
and can no more be pledged than the bill of lading. 
No such authority being conferred by the plaintiff 
on the HebdefiSj it could not be transferred through 

• 

Robinson <§p Son to Clarkson. If the defendants' 
claim could be sustained, the security of mercantile 
transactions would be at an end. No merchant 
could know with certainty that he was effectually 
insured, for the agents whom he has employed, and 
who have handed him copies of supposed policies 
in their names, may have employed an interme- 
diate agent, who may owe more to the broker 
who actually effects the policy than the whole 
amount of the property insured. But in S7iook 
V, Davidson and Another^ 2 Campb. 218., where the 
same claim was set up by insurance brokers under 
similar circumstances. Lord EUenborough decided 
i^inst it, saying, " There was no privity between 
the parties, and that a sub-agen^ employed as 

A a 2 the 



35^ CA$£S AT NISI PRIUS, 

^^^5* the defendants were, could not acquire the brokerV 

Westwoo© general lien.'* So in Lanytm v. Blanchard^ 

v« 2 Campb. 597* where the person who employed the 

and^oUicr. i'^surance broker to effect the policy, expressly 

represented that he had authority to indorse the 
bill of lading of the goods to be insured, ^* Lard 
£iUenbaraugh was of opinion, that in transactions 
of this sort, if an agent represents himself to 
have a power which is not intrusted to him^ his 
principal is not bound by his acts ; that the person 
who g^ves faith to the representations of the agent 
must run the risk of their being true or false ; . and 
as OrQugtf (the agent) had no authority to indorse 
the bill of lading, or to act as proprietor of the 
tallow, the defendant was only a sub-^agent, and 
could not retain the sum he had received upon the 
policy, from the person for whose ultimate benefit 
it was effected.** In the present case, if Clarkson 
had said he had authority to pledge the policy, the 
defendants could not have retained it, and his 
silence could not place them in a better situation* 

Lens Seijt« for the defendants, relied upon 
Maans v. Henderson^ i East^ 335. and Maruis. 
Forrester^ 4Canyi>b.6o^ 

GiBBs C. J. — I am of opinion that the action 
cannot be maintained. I hold that if a policy of 
insurance is effected by a broker, in ignorance 
that it doea not belong to the persons by whom 
he is employed, he has a lien upon it for the 
amount of the balance which they owe him. Ill 

12 this 
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this case Clarkson has tniscbnductied himself,' and ^ '^'5- ^ 
IS liable for not disclosing that he Was a mere Westwood 
agent in the transaction ; but the defendants, who v. 
had every reason to believe that he was the prin- j^^^other. 
cipal, are entitled to hold the policy. If goods 
£rre sold by a factor in his own name, the purchaser 
has a right to set off a debt due frotnMm, 1 b an 
action by the principal for the price of the goods. 
The factor may be liable to his employer for hold- 
ing himself out as the principal ; but that is riot 
to prejudice the purchaser, who bondjlde dealt 
with him as the owner of the goods, and gave hita 
credit in that capacity. The lien of the policy- 
broker rests on the same foundation. The only 
question is, whether he knew or had reason to 
believe that the person by whom he was employed 
was only an agent; and the party who seeks to 
deprive him of his lien must make out the afiir- 
mative. The employer is to be taken to be the 
principal till the contrary is proved. If the 
plaintiff's assent to the employment of Clarkson 
is denied, then he can have no right to the policy, 
and there is no privity between the parties. The 
argument about pledging the policy is fallacious. 
This never was a policy of the plaintiff's which he 
held unincumbered and handed over to his agent. 
In its very origin and creation it wn? birfthene4 
with the lien. It never has been the plaintiff's for 
an instant but subject to the Hen which Is now 
claimed. The rights of the parties do iiot stand 
on the same footing as if 'Clarkson hadi?nid fit had 

A a 3 ; ■ - authority 
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i8i^ authority to pledge the policy, but as if he had 

Westwood ^^^^' ** ^^^ goods to be insured are mine, the policy 

V. is for my benefit alone, and I agree that when it 

iwdAuother. '^^ effected, it shall remain in your hands till the 

whole of the balance I owe you is satisfied ; and on 
the strength of it you will continue to trust me." If 
that had passed, can I say that the defendants are 
to be stript of their rights, on account of a fact of 
which they had no knowledge, and that they are 
to deliver up to a stranger the policy which they 
have effected under a contract that they should 
hold it as a security for the balance due to them 
from their employer? Nor do the cases cited on 
the part of the plaintiff at all contradict the doc- 
trine I am laying down. In Snook v. Davidson^ 
the person who employed the defendants to effect 
the policy, said that it was for a correspondent in 
the country. In hanyon v. Blanchardj likewise, 
the defendant must be taken to have had notice 
that the person who employed him was not the 
principal. The representation made by Crowgy^ 
that he had authority to indorse the bill of lading, 
was abundantly sufficient to shew that he was only 
an agent, and I entirely subscribe to what Lord 
J^llenborough is there supposed to have laid down 
respecting the risk which the defendant run in 
giving faith to that representation. The subse- 
quent case of Mann v. Forrester is quite decisive. 
The doctrine stands upon authority as well as upon 
principle. I should have had no difficulty in de- 
termining the question, were it entirely new ; and 

I find 
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I find myself strongly fortified by the opinions of 1815. 
other Judges. The plaintiff must be Westwood 

Nonsuited. v. 

B£LL 

andAnotfaw. 

Shepherd S. G., Best Seijt.» and Litiledale for 
the plaintiff. 

LenSy Copley^ Serjts., and Campbell for the de- 
fendants. 

[Attoraies, Dfiuttts^nd HoU>] 



BuRRA and Others, Assignees, &c« v. Clarke and 

Others. 

INDEBITATUS assumpsit for goods sold and ^^Jt^^^^^^^^ 
delivered, with the usual money counts. bankruptcy, 

having pur- 
chased goods Oft 

Best Serjt. in opening the plaintifis' case stated, SJIJ^n;!**" [^3' 
that the bankrupt before and down to the time of them for ready 
his bankruptcy had been in the habit of buying ule^^abe,aa 
large quantities of goods on credit, and immedi- J^ia^anddeuT^ 
ately reselling them to the defendants for ready J*']^^ji^"jJJJ^ 
money, allowing a deduction of 20 per cent from by hu assigneca 

.\ ••1* ■ rT«i • 1 nil* agiiinit the pur* 

the original invoice price. Ihis mode of dealing <£aier, to re- 
it was contended was a fraud upon the body of ^^^^hJ^^' 
the creditors, and the present action might be tweenthe«um« 
maintained to recover the difference between the bankrupt, and 
sums advanced by the defendants to the bankrupt, ^/,! 
^nd the real value of the goods. 

A a 4 GxBBa 
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^ 'St5 GiBBs C. J. — You cannot make this goods sold 

BuRRA *°^ delivered. I must assume that there was a 

and Others contract between the bankrupt and the defend- 
Clarke *°*^» ^^ which it was agreed that they should de- 

and Others, duct 2o per cent, upon all the goods which he sold 
them. There was a long course of d^iog be- 
tween them on these terms, in which he ae« 
quiesced. If that contract stands, they have a 
right to the deduction. But you affirm the con* 
tract by bringing an action for goods sold and de- 
livered. As you state it, there was a gross fraud 
practised, and perhaps the assignees might treat 
the supposed sale of the goods to the defendants 
as a nullity. In that case, however, the property 
would still remain in the assignees, and trover 
would be their proper remedy. If you prove all 
the facts you have opened, you cannot recover io 
this form of action. An agreement to deduct ao 
per cent, is clearly to be interred from the course 
of dealing, and the sale of the goods was under 
that agreement, if they were sold at allw 

Flaintiffi nonsuited 

Best Seijt, Gwmey, and Ptf£b* for tbeplaio- 
tifi. 

Shepherd S. G. and Lens Serjt. for the defeodr 
ants. 

[ Attormc8» Swtft and Sbe^ard,] 
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1815. 



Faith and Another v* Pearson. 



n[^RESPASS for seizing plaintiffi;' ship the John^ if an zngUii.. 
With her cargo, while saihng on a voyage from be seized as 
S^gal to Lmdon. JT^'/n dl^f 

a King's ship. 
__ an sction atl&^ir 

The defendant pleaded the general issue, and cannot be mam* 
several special pleas of justification^ which were him^forS!^^ 
found to be immaterial. Tc' ;iiea':f her 

without inrti- 

The British registered ship the John^ belonging ceedingsagilntt 
to the plaintiffs, in the year 18 14 was engaged in nfiraiVcom: 
a voyage from London to Senegal and back under *i^^ of'^^e**^'^ 
a charter-party. Returning home with a cargo he brought 
of gum and other j(frican produce, she was met il^nonghfor'^ 
in lat. ai N. long. a6 W. by a fleet from England l^'TgeYeS'* 
to the West Indies^ under convoy of H. M. ship i""^' JJ^'^'^/^^ 
of war the Benbow^ commanded by Captaio Pear- seized the Tes. 
son^ the defendant. The John^ though British withou"piMd. 
built, had been captured by the Americans^ and [hft^'heTad"*^ 
remained some time in their service. She still />«*^'' f««f. 
had ^mmca/i canvas. This with other circum- 
stances excited the suspicion of Captain Pearson^ 
that she was American. He accordingly seized 
Jher as such, and notwithstanding all that could 
be done by her master and crew to undeceive 
him, he insisted upon carrying her along with 
him to the West Indies. There he discovered his 
mistake, and released her. without having insti- 
tuted 
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1815. tuted any proceedings against her in the court of 
' Faith Admiralty, She then returned to London^ and 
and Another delivered her cargo, which had been very much 
p A^ soK d^oaaged during the detention. 

Shepherd S. O. for the defendant insisted, that 
the ship being taken as prize the action could not 
be maintained, aqd relied upon Le Catup v. Eden^ 

Lens Seijt, contr^ contended that it lay upon 
the defendant to prove that there was probabk 
cause for the seizure, which would be a questioq 
for the jury. If this action could not be main* 
tained, the plaintifis were without remedy, no pro- 
ceedings having been instituted to condemn the 
ship in the court of Admiralty, and the captain of 
a man of war or a privateer might at any time 
wantonly seize a British merchantman^ carry her 
to a distant part of the world, and then tell her 
she was at liberty to seek her port of destination^ 

GiBBs C. J. -^I am of opinion that the question 
of probable cause cannot be considered here. The 
moment it appears that the ship was seized as an 
enemy, there is an end of this action. Although 
the defendant had no probable cause for what he 
did, he is only amenable in the court of Admiralty. 
I well remember the case of Le Cam v. Eden 
being decided. The decision was approved of at 
the time, and has been adhered to ever since^ 
The principle there laid down fully applies to the 

action 
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action we are now trying. If the ship is actually 18 15. 

seized as prize, although she is released by the Faith ^ 

captor without being libelled in the Admiralty and Anothe^ 

court, the courts of common law have no luris* „ ^' 

diction upon the subject. The inconvenience 

would be equally great in either case. If tresspass 

lies for seizing the ship, every sailor on board 

may bring an action for false rmprisonment. We 

are incompetent here to consider whether the 

captor was excusable for what he did; and if he 

was not, what compensation he ought to make to 

the parties injured. I conceive that they are by 

no means without remedy, and that proceedings 

may be originated in the Admiralty court on the 

part of the captured. There the question of 

prize or not prize will be properly discussed, the 

existence of probable cause will be proved or 

negatived, and by a single' decree justice will be 

done to all concerned. That in point of fact this 

ship wa$ seized as prize there can be no doubt. 

Every thing shews that Captain Pearson took her 

as an American. She had been in the American 

service, and had the appearance of an American 

in her sails and rigging. A prize-master was 

sent on board, and the mate put into confinement, 

I therefore think I ought not to suffer the trial to 

proceed further. I have nothing to do with the 

special pleas. On the general issue, I am of 

opinion, that the defendant is not proved to have 

been guilty of any tresspass for which an action 

at law can be supported. 

The 
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1815. The plaintifl^ were nonsuited ; and the Court in 

Faith '^^ ensuing term refused a rule to shew cause 
•and Another why the nonsuit should not be set aside. 

V. 

Pearson. ^,-t o- ^ ^j y /•? 

Lens^ Vaiighan^ Serjts., and Abbott for the 

plaintiffs. 

Sfieplierd S. G., Best Seijt., and Richardson few 
the defendant. 

[Attornles Allan and ^^tfn*] 



Austin t; Drew. 
t>oticy of in- n^UIS was an action on a policy of insurance 

furance against • |. /; 

fire on a manu- < agaiUSt lire* 

factory : From 
the negligence 

ofascrrantof The prcmiscs insured were used as a inanufac- 

the assured m * 

not opening a tory for sugar baking. The building was divided 
»iTh^'t from^ into seven or eight stories. On the ground floor 

were pans for boiling the sugar^ and a stove to 



a stove used in 
the manufac- 



tory are forced ji^at them. From the stove a chimney or flue 

intoaroom.and #• 1 ■ m i- 1 • a 

greatly damage wcut to the top 01 the buildiug, and as It passed 
a^aUy^urn-' cach floor, there was a register in it with an aper- 
firfnotblbg *"^® ^"^^ '^^ rooms, whcrcby more or less beat 
greater than It micrht be iutroduccd at pleasure. The upper 

ought to have ° i/-'i.iiit 

been had there floors wcrc uscd for drying the baked sugars. 

been free vent 

for the smoke and heat : —This held not to be a loss within the policy. 



One 
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One morning the fire being lighted as usual 1815^ 
below, the servant whose duty it was to have Austin 
opened the register in the highest story forgot to v. ' 
do so. The consequence was, that the smoke, ^^^' 
sparks, and heat, were completely intercepted in 
their progress through the flue, and were forced 
into the room where sugars were drying. The 
smoke being perceived below, the alarm was 
given. One or two men were suffocated in at- 
tempting to open the register ; but at last it was 
opened, and the mischief remedied. Had it 
remained shut much longer, tHe premises would 
probably have been burnt down ; but in point of 
fact there never was more fire than was necessary 
to carry on the manufacture^ and the flame never 
got beyond the flue. The sugars however were 
very much damaged by the smoke, and still more 
by the heat. The loss amounted to several thou* 
sand pounds. 

The question was, whether this was a loss for 
which the insurance office was liable. 

GiBBs C. J. •— ' I am of opinion that this action 
is not maintainable. There was no more fire than 
always exists when the manufacture is going on. 
Notiiing was consumed by fire. The plaintiff's 
loss arose from the negligent management of their 
machinery. The sugars were chiefly damaged 
by the heat ; and what produced that heat ? Not 
any fire against which the Company insures, but 
the fire for heating the pans, which continued all 

the 
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i8i;. the time to burn without any excess. The ser« 

*^ A \ N ^*"*' forgot to open the register by which the 

V. smoke ought to have escaped^ and the heat to 

Drew, y^^y^ j^gg^ tempered. 

Juryman. If my servant by negligence sets my 
house a fire, and it is burnt down, I expect, my 
Lord, to be paid by the insurance office. 

GiBBs C. J. — And so you would, Sir ; but then 
there would be a fire, whereas here there has been 
none. If there is a fire, it is no answer that it was 
occasioned by the negligence or misconduct of 
servantsT; but in this case there was no fire except 
in the stove and the flue, as there ought to have 
been, and the loss was occasioned by the confine- 
ment of heat. Had the fire been brought out of 
the flue, and any thing had been burnt, the Com* 
pany would have been liable. But can this be 
said, where the fi^e never was at all excessive, and 
was always confined within its proper limits ? This 
is not a fire within the meaning of the policy, nor 
a loss for which the Company undertake. They 
might as well be sued for the damage done to 
drawing-room furniture by a smoky chimney. 

The jury, with great reluctance, found a ver- 
dict for the defendant. 

In the ensuing term^ a rule to shew cause why 
there should not be a new trial was refused by 
the court. 

Shepherd 
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Shepherd S. G., Lens Serjt, and Gaselee for the 1815. 

plaintiff. Austin 



Vaughan and Copley Serjts.^ and Tindal for the 
defendant. 



V. 

Drew. 



[Attornies, Grtgson Ui^ Shaw^l 



Pearce and Others v. Cowie. 

'P'HIS was an action for a total loss on a policy 
of insurance, dated loth September 1814, 
upon the ship Rio Moridago and her cargo, at and 
from Amelia Island to Liverpool. 

The defence set up was, the illegality of the 
voyage. 

The ship was Portugicese built, and owned by 
the plaintifis, British subjects, resident in Great 
Britain. At Amelia Island^ a possession belonging 
to the crown of Spain^ she took in a cargo of 
cotton, with which she sailed on the voyage 
insured. 



A foreign btiilt 

&Iiip, British 

owned, WIS 

authorized by 

43 Oeo. 3. 

c-«53« *; >3- td 
import into 

Great Britahi 

the articles 

therein cnu« 

merated. 

But that 

statute, which 

permits the 

importation 

into Great 

Britain in such 

a ship of " ail 

sorts of wool," 

does not exteied 

to cotton. 



To shew that the adventure was legal, notwith-« 
standing the Navigation Act, the plaititifi^ relied 
on 43 Geo. 3. c. 153. s. 13., which enacts, " That 

•* from 



3<4 



1815. 



P^ARCE 

and Others 

V. 

Cowis. 



<c 



cc 



u 
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^^ from and after the passing of this act^ and 
^' during the continuance of hostilities, and until 
^^ six months after the ratification of a definitive 
treaty of peace, it shall be lawful for any per- 
son to import into any port or place in Great 
Britain^ all sorts qfwoolj and to import into 
'* that part of the United Kingdom called Ireland 
<< all sorts of barilla, Jesuits' bark, linen yam, 
hemps, indigo, cochineal, xvool^ and cotton woolj 
from any country or place whatsoever, in any 
ship or vessel belonging to any kingdom or 
state in amity with His Majesty, his heirs and 
successors, navigated by foreign seamen ; any 
law, custom, or usage to the contrary no^ 
withstanding/' 



<c 



(C 



(S 



C( 



c% 



tc 



a 



Best Seijt. for the defendabts, first objected, 
that this was not a ship within the description 
mentioned in the act of parliament, as she be- 
longed to British subjects, and therefore could 
not be said to belong to << a state in amity with 
His Majesty/' 

GiBBs C. J. — I shall hold that a foreign4)uilt 
ship, the property of a British subject, belongs to 
a state in amity with His Majesty, within the 
meaning of this act of parliament. 

Best Seijt. then objected that the act did not 
extend to legalize the importation of cotton into 
Great Britain in such a ship. 



Shepherd 



•- H 
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Shepherd S.G. contra, insisted that the 43 Geo. 3. 
^* 153m legalized the importation of cotton in 
foreign-built ships as jvell as of animal wool. 
Such must have been the meaning of the legis- 
lature. This may be inferred even from the enu- 
meration of articles to be imported into Ireland, 
for there could be no intention to make any dis- 
tinction between the two parts of the United 
Kingdom. The 55 Geo. 3. c. 8. may be considered 
a legislative exposition of the former statute, and 
that evidently contemplates the importation of 
cotton into Great Britain^ in foreign-built ships 
to be then legal. But without that, the language 
employed by 43 Geo. 3. is sufficient. This statute 
says " it shall be lawful to import into Great 
Britain all sorts of vcooV* in the manner specified. 
Cotton is a sort of wool; for it is cotton- wool. 
It is so denominated in the following part of the 
same section. The ship in question therefore, 
being loaded with cotton-wool, was employed in 
importing a sort of wool into Great Britain which 
she had a right to do. This is the construction 
which has been uniformly put upon the statute at 
the Custom-house since the time it was passed. 



1815. 



Pearce 
and Others 

V. 

Cowis. 



The gentlemen of the special Jury corroborated 
this statement, and observed that many cargoes of 
cotton from Amelia Island had been allowed to 
be imported both into London and Liverpool, in 
neutral vessels of European built. 
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1815. G1BB8 C. J* — I feel myself compelled to de- 

Pearce ^^^^ ^^^^ ^^'^ adventure was illegal. It is allowed to 
and Others be SO unless it be legalized by the 43d of the King. 
p ''• Now that statute only relaxes the navigation act 
with respect to the importation into Gt^eat Britain 
of ** all sorts of wool.** I must give these words 
their ordinary meaning, by which they are cer- 
tainly confined to animal wool, and cannot com- 
prehend the produce of the cotton plant. The 
following part of the section appears to me to be 
decisive ; for it permits the importation into Ire- 
land of " all sorts of wool, and cot ton- wool.** If 
the general word wool comprehended cotton-wool 
there would have been no occasion to have sub- 
joined cotton-wool to the enumeration } and the 
mention of it in the clause with regard to Ireland 
excludes any presumption that it was to be under- 
stood in the regulations respecting Great Britain. 
What reason there might be for making a distinc- 
tion between the different parts of the United 
Kingdom or what might be the secret intentions 
of the legislature, it is not for me sitting here to 
consider* 

Plaintiff nonsuited, {a) 



K»« 



(a) This decision was cited it, although the Jury agaiD said 

in a similar case at the same that a difierent constructioa 

sittings to Lord EUenborm^h^ had been put upon the statatc 

who recognized and acted upon at the Custom-house. 

Shepherd 
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Shepherd S. G., Lens Seijt., and Scarlett for the ^ '^'5- 
plaintiff. Pearce 

and Others 

Best Seijt. and Richardson for the defendant* Cowust 

[Attornietf Handle aod CrowJer.J 
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I^J'"*'*^' Welch and Another r. Myers. 

February 15. 

Where the "REPLEVIN for taking and detaining 8 cows 

assignees of a -^^ • .1. 1 • i.'ix« » u u 

bankrupt, who m the plaintifis barn or cow-house. 

was lessee of 
pasture land, 

on tSe^8th*of Cognizancc by the defendant, as bailiff of 
the month, William Haiicocky stating, that E. Evans^ from 
cows to remain the I St May till the 23d June 1815, when he 
mUeVSemiies bccame bankrupt, held the hay grass growing and 
till theioth, being on 20 acres of land of the said William 

and ordeied ^ 

them to be milked there ; held that they thereby became tenants to the lessor ; and the 
cows being removed on the loth, to avoid a distress for arrevs of rent, that he had a right 
to follow and to distrain them under xi Geo. a. c. 19. 

Hancocks 
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Hancocky in the parish of Totenhanij as tenant 1816. 
thereof to the said William Hancock j by virtue of welch 
a demise to E. EvanSj from the ist of Mat/ to the and Another 
agth of September^ at the rent of 6L 55. per acre, myers, 
70/. thereof payable on the 22d of June j and the 
residue on the 29th of September ; and that the 
plaintiffs, as assignees of the estate and effects of 
E. Evans^ from his bankruptcy until at the time 
of the fraudulent removal after-mentioned, and 
until and at the said time when, &c^ held and 
enjoyed the said hay grass as tenants thereof to 
the said WilUam Hancock ; and because 70/. of 
the said rent on the said 2 2d of June^ and from 
thence until and at the said time when, &c., was 
due and in arrear from the said E. Evans to the 
said William Hancock^ and because the plaintiffs, 
after the said sum of 70/. of the rent aforesaid 
so became due and in arrear from the said 
jB. Evans to the said William Hancock^ and whilst 
they so held and enjoyed the said hay grass as 
tenants thereof to the said WilUam Hancock as 
aforesaid, and within 30 days next before the said 
time when, &c., to wit, on the loth day of JtUy^ 
in the year aforesaid, had fraudulently conveyed 
and carried away off and from the said land the 
said cattle in the said declaration mentioned, and 
to prevent the said William Hancock from dis- 
training the same for the said arrears of rent, and 
for that purpose had before the said time when, 
&c., to wit, on the same day and year last afore- 
said, driven and put the said cattle into the said 
barn or cow-house in which, &c., he the said 

B b 3 defendaut 
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1816, defendatrf being -a person by the said WiBuM 
Welch Hancock for that purpose lawfully empowerfed, 
aDdAaother Well and acknowledges the taking, &c. 

V* 

Pleas in bar, ist, That the plain tifis, as assig- 
nees of the estate and effects of the said E. Evans^ 
did not hold * and enjoy the said hay grass as 
tenants thereof to the said W. Hancock ; and 
adly. That they did not fraudulently and clan- 
destinely convey away and carry off and from the 
said land the said cattle, &c. 

It appeared that the grass was demised in the 
manner stated in the Cognizance, and that Evans 
became bankrupt on the 23d of June. The cows 
Were then locked up in one of the fields, the 
grass of which was so demised, by the messenger 
under the commission, who remained in possession 
of them till Saturday the 8th of Juli/j when the 
assignees were chosen. In the evening of that 
day he delivered up the key to a servant appointed 
by the assignees, who paid him his wages. The 
C<dW3 were allowed to remain on the premises the 
whole of the next day, and were twice milked there 
by order of the assignees. Very early on the Mon- 
£^^ morning, for the alleged reason that the pasture 
was bare, they were driven off to a place called 
Wheeler* s Yard ^X Hoxton^ where being discovered 
they were distrained for the arrears of rent. 

Garrow A. G. for the plaintiffs contended that 
there was here no evidence either of a holding by 

II the 
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the assignees, or of a fraudulent removal* They ^^^^- 
had a right to a reasonable time to determine Welch 
whether they would take to the demise or not, and and Another 
being appointed themselves on Saturday^ and ^ysrs 
having removed the cattle on the Monday morn- 
ing, they must be considered as having repudiated 
the bankrupt's interest in the premises. Nor could 
that act be construed into a fraudulent removal 
of the cattle. — But 

Lord Ellenborough held that the milking of 
the cows on the Sunday ^ upon the premises, by 
order of the assignees, was a sufficient adoption 
of the demise to make them tenants to Hancock; 
and that it would be for the jury to say whether 
the removal of the cows the next morning was not 
to avoid a distress, in which case it would cer- 
tainly be fraudulent, and give a right to the land- 
lord to distrain wherever he could find them with- 
iD the 30 days. 

The defendant had a verdict, and the arrearfi 
of rent and value of the distress were estimated 
at 70/. 

Garrow A. G. and Marryat for the plaintifis. 
Topping and Laiioes for the defendant. 



, Vide II Geo^i. c. 19. s. 1. 4T.R.548. Turner t?. Richard- 
€0. Litt. 47. a. Rex V. Stoke, son, 7 East, 335. Wheeler v. 
2 T. R. 45 1. Rex« V. BamptoD, Bramah, 3 Campb* 34CL 
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Thuisday, 
Febroary 15. 

To prove an 
examined copy 
of an Irlfch 
judgment, it 
U not enough 
for the witness 
to say that he 
examined the 
copy with a re- 
cord produced 
to him in the 
room over the 
Four Courts at 
Dublin, where 
the records of 
the superior 
Irish courts are 
kepty without 
seeing whence 
the record in 
question was 
taken, or 
knowing the 
persun who 
produced it to 
be an officer of 
the court. 



Adamthwaite V. Synge* 

T)EBT upon a judgment of the Court of Ex* 
chequer in Ireland. Plea nul tiel record^ 
concluding to the country. 

A ttritjess was called to prove an examined 
copy of the judgment. He said that he was taken 
by an attorney at Dublin to a room over the Four 
Courts there, where he was shewn a parchment 
roll, with which he compared the copy in ques- 
tion. In this room are deposited the records of 
all the superior Irish courts in different presses 
marked with the names of the different courts re- 
spectively. But the witness did not see from 
whence the roll produced to him was taken, nor 
did he know who or what the person was who 
produced it, nor did he hear any thing said upoD 
the subject when it was produced, or while the 
examination was going forward. Objection being 
made that the evidence was insufficient^ 



Courtkope for the plaintiff contended that it 
must be presumed that the roll produced in this 
place where the records of the <:ourts are kept was 
a record of one of them ; and that the reading of 
the copy would shew whether it was a judgment 
of the Court of Exchequer as alleged in tbie 
declaration. 

Lord 
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Lord Elli;nbouough. — 1 cannot look at the 
copy till I have evidence that it was examined 
with a record of the Court of Exchequer in /re- 
la7id ; and no such evidence has been brought 
forward. The attorney who introduced the wit- 
ness to the place might have carried the sup- 
posed roll along with him in his pocket, having 
first manufactured it himself. We do not know 
that it was even produced by a person acting as 
an officer of the court, or that it was ever stated 
at the time to be the record of a judgment. To 
allow this evidence to be sufficient would be esta- 
blishing a precedent which might lead to very in- 
convenient and dangerous laxity. 
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Plaintiff nonsuited^ 



Courthope for the plaintiff; 
Heath for the defendant. 



Doe d. Waithman and Others v. Miles. 



Thursday, 
February 15. 



J^JECTMENT for the upper part of a house iii where there it 

the parish of St Giles in the Fields^ occupied ronVtlmed'by 

by the defendant and his family. fi"? iHs"3l!r 

solved signed 
by the parties, for the purpose of being inserted in the Gazette, is sufficient evidence of d^ 
dissolution for aU purposes against the parties signing it. 

The 
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i8i6. The lessors of the plaiotifl& being lessees of the 

jjjjg ^^ premises, entere'd into partnership with the defencU 

Waithmak ant as linen-drapers. The partnership deed, which 

and Others was executed by all the parties, provided, that all 

Milks, the partners should occupy and use the premises 

during the continuance of the partnership only, 

subject to the payment of the rent reserved by 

the lease, and an additional rent of 150/. The 

defendant was thereupon let into possession of 

the upper part of the house, and the business was 

carried on below. 

To prove a dissolution of the partnership, there 
was put in a written notice of the dissolution, dated 
29th September 18 15, and signed by all the parties, 
for the purpose of being inserted in the Gazette^ 
f which stated that they had that day dissolved th? 
partnership which had subsisted between them. 

Ckymyn for the defendant objected, that a3 this 
partnership was constituted by deed, it could only 
be dissolved by deed, and that some deed for that 
purpose, executed by the defendant, must be 
proved to shew that his right to occupy the pr&i 
mises was determined. 

Lord Ellenborough. — As the defendant sajrs 
by the notice that the partnership was dissolved, 
I will presume that it was dissolved with all due 
iiolemnity. I do not receive the notice as the in- 
strument of dissolution, but merely as an acknov^ 

ledgioeiit 
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ledgment by the d^endant that the partnBribip idi6. 
had been dissolved. - 1,^ , ^ 

DOEQ. 

Waitiimak 

Verdict for lessors of plaintiff *"^ ^'*^«» 

MlJJBS. 

Gumey and Gifford for the lessors of the 
plaintiff. 

Comyn for the defendant. 



GaNDELL t;. PONTIGNY. Monday, 

February l^ 

JNDEBITATUS assumpsit for work and labour, where a 
with the common money counts. Ty'Th^quart^^^^ 

if he is dit- 

The plaintiff was clerk to the defendant, who is masur wirhdbt 
a merchant, at the salary of 200/. a year, payable In ihi*^midd?e*^f 
quarterly. • ^"■"'^'' ^^ 

j| V • may recover 

the quarter's 

A dispute having arisen between them on the count in inde- 
nth of August \2iSt^ the defendant discharged the sUforwOTk'"^ 
plaintiff from his service, and paid him 25/. for the *"^^^»^* 
half quarter, between the ist of July and the 
i^ih of August. The defendant then denied the 
plaintiff's power to discharge him in the middle of 
the quarter, and the next day made an offer to do 
the duties of the situation, which the defendant 
declined. 

Topping 



Gamdell 
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1816. ^ Topping for the defendant contended that at all 
events this form of action could not be main- 
V. tained. The plaintiff had been paid for two days 

PoNTiGNY. more than the tinoe he had actually been employed 
in the defendant's service. He had bestowed no 
work and labour in or about the business of the 
defendant for which the defendant was indebted 
to him. Therefore-supposing him to b& entitled 
to a further compensation! he ought either to have 
declared in indebitatus assumpsit for salary due to 
him, or specially on the contract for discharging 
him in the middle of the quarter. Hulle v. Heights 
tnariy 2 Easty 145. was relied upon as in point. 

Lord Ellenborough. -« If the pl$iintiff was dis- 
charged without a sufficient cause, I think this 
action is maintainable, Having served a part <£ 
the quarter and being willing to serve the residue, 
in contemplation of law he may be considered to 
have served the whole. The defendant was there- 
fore indebted to him for work and labour in the 
aum sought to be recovered. 

The plaintiff had a verdict for 95/. the remain- 
ing half quarter's salary. 

Garrow A. G. and DowUvg for the plaintifiEl 

Topping and L(me$ for the defendant* 



Vide Clark o. Mumford> 3 Campb. 37. 
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Lord Kino v. Chambers and Another. Monday 

February 19^ 

HTHIS was an action against the defendants as T'*?"^?.^''? 
inhabitants of the hundred of Osmlston^ for on the not act 
the damage done to the plaintiflF's house in Wim- /im'ligTdone 
pole-street, on the 7th of March last, during the Hotcr^'^^ust*''' 
riots respecting the corn-bilh J^a^e brgun to 

demolish it 
with the inten- 

It appeared that a mob gathered before the dlTmolLwng^tr 
plaintiff's house, threw brick bats and stones [^p^^^"^" 
against it, broke the windows, the window frames, 
and the window shutters, burst open the outer 
door, broke the pavement of the hall, and a stove 
there standing, and pulled down the area rails. 
They then expressed themselves satisfied with 
what they had done, and went off to the house 
of another gentleman in the same street supposed 
to be friendly to the corn-bill. The military did 
not come up till some time after. 

Gurnet/ for the defendants objected that this 
was not a beginning to demolish, as the rioters 
never appeared to have had any intention actually 
to demolish the house. 

* 

Garrow A. G. contra, denied that any such 
intention was necessary to render the hundred 
liable. The mob had begun to demolish by breaking 
the window frames and shutters, and having burst 

into 
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I 

1816. into the house, breaking the pavement and the 
Lord King ^^ove J — and this was all the act of parliament 
V. required* 

Chambers 

Lord Ellenborough. — I should clearly hold 
there was here a sufficient beginning to pull down, 
if the rioters bad at the time entertained the pur- 
pose of pulling down the house. But I do not 
remember a case where the hundred was held 
liable, the mob having voluntarily retired, satiated 
after such an inception. There has usually been 
some interruption from whence an intention of 
further mischief was to be inferred. It is not 
every breaking of the windows or doors of a house 
which will make the hundred answerable. The 
acts of the mob must indicate a purpose to demo* ' 
lish the house. The question therefore will be 
whether the mob in this case began to demolish 
with intent actually to demolish the house. If 
they did the plaintiff is entiiled to recover. Oa 
the contrary, if they never intended to do more 
than to break the windows, window-shutters, &c. 
in the manner described, I think the action can- 
not be maintained. 

The Jury found for the defendants. 

Garrow A. G. and Ptdler for the plaintiff. 

Gumey for the defendants. 



Vide Sampson v C2iamber8| ante 121. 
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1816* 

Hex V HaMLTN* Monday, 

February 19. 

T'HIS was an indictment against a turnpike The question 

X ^ . of ezemptioa 

keeper for extortion. from toU can. 

not be tried 
in an indict- 

The question meant to be tried was whether "?«"' "J^*!"** 

^ . the tnrnptke 

the prosecutor's cart, carrymg manure from the keeper for 
parish of Maryhone^Xx^ his farm at Acton^ was ukin^^the 
under certain circumstances exempted from the Jhc gro«n^ 
payment of toll. «f eicmption 

•^ J was specined 

•^; to him at the 

It appeared that when the cart came to the ro^w^ll^takc*!^ 
turnpike the defendant said to the carman, <^ I 
must have your money.*^ The carman asked 
what was his demand. The defendant answered 
•* Threepence ; and you shan't pass till you pay 
it." The carman then paid him the money, without 
claiming any exemption, and passed through. The 
defendant knew him, and the prosecutor's nam^ 
was on the cart. 

Lord Ellenborough. — This indictment cannot 
be supported. The general right to demand toll 
is not denied. The exemption ought therefore 
to have been notified. Whether it could be in- 
sisted upon or not, the defendant is not a delin* 
quent. In receiving the toll he committed no 
oQence for which he is criminally answerable. 

Not guilty. 
Topping 



3^0 
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ll^^L^^ Topping and Alley for the prosecution. 

Scarletty Gumeyj and Barrow for the defendant 
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Fridtr, 
Mardi u 



The pbSntitf 
is not entitled 
•to interest m 
an Botiio ott 
a foreign 
judj|;vicnt* 



Atkinson v. Lord Braybrooke. 

TTHIS was an action on a judgment of the suprOTft 
court of the Island of Jamaica; and the otSj 
question was whether the plaintiff was entitled to 
interest. 



Lord Ellenborouoh. — This judgment con- 
stitutes only a simple contract debt. I am of 
opinion that no interest can be allowed. ' 



Verdict for the principal money mentioned '^ 
the judgment according to the exchangieHn^ 
Jamaica. 



• 1 



Scarlett and Puller for the plaintiff 
Gaselee for the defendant. 
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GOLDTE V. GUNSTOT and Others. Stturdsy^ 

March a. 

'THIS was an action of trover by a bankrupt if a person 

against his assigff&es, to try the validity of ll'Vommi^ior 
the commission. • ^/^rj^-^' 

obtains his dis- 
charge out of 

The defendants put in the comtnisston, which custody in an 
was dated nth October 1815, and gave in evi- judge's order, 
dence six orders made by Lord Ellenborough on ""^i^l^l^l^^ 
the nth o^ Janizary 1816, upon the application niptcy.heu 
of the bankrupt, for discharging him out of cus- eluded irom 
tojdy, in six different actions, on the ground of his ^a^o^the 
bankruptcy ; and proved, by the Marshal's book, ^JJ^jjfu^i"* 
that on the same day he had been discharged out 
of custody accordingly. 

Under these circumstances it was contended, 
that the defendants were not bound to give fur- 
ther evidence of the bankruptcy, and that the 
plaintiff was precluded from contesting the vali« 
dity of the commission of which he had so availed 
himself. 

Garraw A. G. contrdj insisted that the defend- 
ant could not be finally concluded by what he had 
done, as he might then have acted in ignorance 
either of the facts or the law of his case ; and it 
would be extremely hard if he should be stript of 
all his property as a bankrupt, although he was 

Vol. IV. C c never 
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i8i6. never subject to the bankrupt-laws, nor had coto- 

"^ GoLDiE ^ ™*tt^^ ^^y ^ct ^^ bankruptcy, and he could not 
V. obtain a certificate under this commission which 
^d oth°*^ would be any protection to him* 

Lord Ellenborough. <— I think the plaintiff, 
having taken the benefit of the commission m 
procuring his discharge under it, is precluded 
from contesting its validity in a court of law. I 
conceive he may still apply to the Great Seal to 
have it superseded ; but I cannot hear him say 
that he has not been lawfully adjudged a bank- 
rupt, after he has declared that he was so Iaw« 
fully adjudged, and on that ground obtained bis 
discharge from several actions brought against 
him* The mere surrender to the commission,.! 
think, would not be enough, as that is a compul*' 
sory act i but great confusion would be intro- 
duced, if, after he has voluntarily claimed a be- 
nefit as a bankrupt, he should be allowed to say, 
that all those are wrong doers who have acted 
under the commission* 

Plaintiff nohsuft^dc 

f 

Garrow A. G. and Nolan for the plaintifi; 

Scarletty Taddy^ and F. Pollock for the de- 
fendant* 



Vide ex parte Jones^ \ i Veir. 469. Mercer v. Wiiei jB^ 
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COURT OF COMMON PLEAS. 

■ liiiii' 

HiNDLE V. Bell and Another. 



idf& 



Tuesday, 
Febriia^ la 



^HIS was an action against the Sheriff cf Mtd- ir a person who 
dlesea: for a ?alse return of nulla bona to a writ dhili^ca"undir 

0fn.fa, *" insolvent 

*^ ^ act, vthich Tcstf 

his effects in 

In Michaehfias Term last, the plaintiff brought pea«untiUn* 
an action against a gentleman of the name of poi^"^7, be'pTr- 
O^Brienj who pleaded in discharge of his person, JJ^^*^/*Jj^''* 
that on the ist of February 1814, after the debt crcdiiorsto 
\vas contracted, he had been discharged uHder an poucttlm of 
insolvent debtors' act. The plaintiff thereupon Jl*hic»fbcion£ed 
took judgment against his effects, and immediately ^? 'jjf" ^^^^^ 
sued out aj/?. fa. Mr. 0*Brien was proved to have no assignee bV- 
been then living in a well-furnished house in Cm- lhf$e'2ffert" ^ 
k)en^streetj with his name upon the door. The bailiff J^onedYn hfs**' 
to whom the warrant was directed entered into schedule or not. 
the house, seized the furniture, and remained in in execution bf 
possession for a fortnight, when he withdrew upon \tutm^x6$ ^ 
an indemnity procured by Mr. 0' Brien^ yvho said ^**,^*;^^^^^^ 
that the goods belonged to liis creditors." i»»«- 

He bad in point of fact been discharged by the 
quarter 8ession$ for the . city of Jjondcyiij^ at the 
time mentioned in his plea« Before going, to 

Cq 2 prison^ 
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None of these were subject to this execution. -^ iBj& 
But the after-purchased articles ought clearly to Hindui 
have been sold. I am likewise of opinion, that v. 
the defendaats are further liable to the amount of aj^i^^Q^et 
the money, paid on the redemption of the plate» 
Though the property in that was vested in the 
clerk of the peace for the benefit of the creditors, 
the pawnbroker's interest in it which had been sub* 
$pquently acquired by Mr. O'Brien I think might 
have been sold uoder the execution. . 

The plaintiff had a verdict for 44/, 

Shepherd S. G.9 Best ^erjt. J and Espinasse for 
the plaintiff. 

Leris^ Onslow^ Seijts., BoUandj znd SpariRie for 
the defendants. - 

.1 . ■ ' ';.i 



BiacH and Another V. Depeyster* fJS^V 

fTHE first count of the declaration stated that in ^^'^^ 
^v consideration that the plainti& would apu cUresspectaiiy 

^, ID B&siimpsic 
'{or not iibcjouotlogt ^*> with a c6unt for money had and recetredi nen asstokpnt being pleaded 
jlq^the whple decUration, and a teUolT to the. general count; the pUinlltf having proved 
'a bdance to be due to him which he mi^ht have recovered under either count, the defendant 
«haU not be dopmed of the benefit of his lat-o^, lod if he ^itabtUhci it, lie is entitled to a 
irerdict on the whole declaration, ^ 

Wiitre theaittitar oir a Mp was hired for a voykM to the Cast Indie» by a written agree* 
ment, which stipulated tla^ he should receive laol, ^ in lieu, of privilege;*' and a question 
iroie wh^^efe- he was ^titltled to tHe Mglit of goods Carried in the cibin, which depended 
chta0yjupon tbi:.d^PUt^d:nieaninK pf the word **./rfVfVi^^y***be)d tbaiCvfbat the parties said 
'Ypbirthe" subje^ b'eiore and ft we'tinie,'wheh the agreement was entered into, was admts- 
l(M» in fvidence^- ^ ihafi the«owi|^> tbeii. haying %m\d the mtster he should have the use of 
*t^e cabin jfor his own bc^efit^ tnc latter had a right to retain the cabin freight. 
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^^*846. ^ point the 3efeiifl!lSht master of their ship the 

S^cH- ■ ^tizabetlif for a voyage to Java and back, he 

pnd Another undertook to render an account to them of all 

Obpewm.^"^^^^ he should receive or enter into 

any cotitfact to' receive for freight during the said 
voyage^ — asillgning a breach for not accounting* 
The usual money counts followed. 

H^a, the general issue to the whole declaratioOt 
an^ to the money counts a set-ofi; 

It appeared that in April 1814, before the 
commencement of the voyage, a written agree- 
ment was entered into betweei^ the psirties, by 
which it was stipulated, that the defendant shonld 
Receive 120/. '^ in lieu of privilege and primage,'^ 
and that he should allow the plarntifl^ ^if* f(X 
ev^prV ^passenger he brought home. 

*fbfe ship"^ was freighted to one WiUiams ^t b 
ton A age freight; It appealed that besides the 
goods taken on board by his supercargo^ the do* 
fendant put a siimll quantity in the hold, the 
freight of which amounted to 75/^, and that he 
completely ^lled th^ ship's cabtQ with.^goods^ for 
carryibg which he received about 1200/. Ht 
brought home one passenger. It was allowed 
that the plaintiffs were entitled to aiL fbr;bim, 
and to the 75/. for the goods carried in thei hold; 
and on the other side, thatalaf^er sum was due 
to the plaintiff for wages and disbursements;^ . 

The 
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The first question which aros^ was, whether this 

€0uld be set off. / Bticn 

GiBBs C. J. ~* I am of opiDion that the defend- dbpctitiiu 
ant is entitled to the set-off which he claims. ^^- ^ " 
The sums which th^ plainti£& seek to recover 
might have been recovered as money had' and re- 
ceived to their use. Therefore they shall not de- 
prive the defendant of his 3et>off by declaring 
specially, and assigning a breach for not account- 
ing. — This brings it to the question of the cabin 
freight 

The plaintiffs contended that the master of a 
ship has no right to the cabin freight without an 
express agreement for this purpose, or the usage 
of a particular trade, from which an agreement 
might be implied ; and that at any rate the de- 
fendant's claim was taken away in this instance by 
the express agreement, that he should receive 
120/. " in lieu of privilege^* which must refer to 
any right of this sort which he might otherwise 
have had. 

The case on the other side was, that the word 
privilege in the agreement applied only to the 
master's claim to tonnage in the hold ; that the 
written agreement was silent respecting the cabin 
freight ^ and that the plaintiffs had verbally re- 
nounced all claim to it before the commencement 
of the voyage. 

C c 4 A witness 



i^i r.i CASES .iAir:-NisLiPBnjs»? m}- 

tttCi sA'^to^ss Mvas aeoecdioffly caHed« who hadliietn 

BsRctf present at a conversation between the parties ht* 

and Aodther^fore the agreement was entered into, and was 

pjj^^'jjij^^j^^asked .what one of the plamtiiB thea said reapect- 

ing privilege. 

• .. ^ 

Lens Serjt for the plaintiffs objected to the 
examination on the ground, that it was allowing 
parol evidence to alter the^.written contract. 

GiBBs C. J. — I am of opinion that the exami- 
nation is proper. The case turns upon the 
^ineaning of the word prwilege* This is a mer- 
cantile term, and I must learn its meaning from 
in;ercaY)tile men. Then if indiflS^rent witiici^Bbt) 
may be called to explain what iriinderstood-by 
privilege, may we not hear the construction put 
upon the Word by the parties themselves be^e 
the ligreement was entered into ? 






.1 



.t 



The witness Stated, that he introduced the de-. 

1 fen^ant tp the plainti£&; the defendant then said^ . 

" What privilege will you allow me ?*' One of the.. 

, pl^otiffs answered, " We cannot allow you any: 

' ;; **rprjvilage ; but there is a large cabin, and you 

r . !M**).i»ay maHe what you please of it.'* . 



I 



• h 



((ji9B3 C. J. ~ Brother LenSj there is ao getting 
b. "/•■■ -over this. 



■ ■< . V . 



>.: ') 



Verdipt for the defendant. ; 

licnSy 
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'Lem, Best, Serjti.; «ttd 6«Ki^/lfor^e<]flal!n. >*»«« 

;",:-: and AoottMr. 

Shepherd S. G. and 2Vi<f(fyibr *« defendaiit. ^' jj^^'^j^,, 

[Attornies^ ^/(w/ and Kearsy^] 



•■. :i.«" 



Levy v. Costebton. ^tordty, 

Tebmary ^4. 

rpHIS was an action of covenant by the freigbtec yrhen br« 
, against the owner of a ship. , ^XigM? 

aient the 
owner of the 

The charty-party (which was for a voyage •'''p co^enanu 
from England to Sardinia and back) stipulated wuriTishcd 
that the ship, " being light, staunch, and strong, '!!!'J^f^'2f'^ 
and well and sufficiently manned, tackled, ap- ^^^"^ fi^ 
parreiled, and furnished with every thing needful i^ bound to 
and necessary for such a ship, and for the voyage ioToniy with 
therein after mentioned, the master should and fiq^r^crb^tL 
would receive and load, &c.'* The declaration ^^ ^ ^'»»» 
assigned for breach that when the ship proceeded such a& Ire 
upon the voyage, she was not well and sufficiently hc?TmmcdUt© 
furnished with every thing needful and necessary *h™^"n""^ 
for such a ship and for the said voyaffe. and that J»rt mentioned 

*^ -^ b ♦ in the charter- 

party : therefore, where by such a charter-party a ship was let to freight for a voyage to 
Sardinia and backi held that tbe own^r was liable for not furnishing licr with a bill of health, 
withotrt -which by the law of Sardinia she could not be admitted iu(o port before perforaing 
qaarantioe. 

on 
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lit 6. on the contrary thereof she set sail without being 

Levy furnished with a certain document called a MB 

V. of healthy which said document was then and there 

CosTERTON. neg^fui and necessary for the said ship for the 

said voyage, — alleging special damage in the 
delay thereby occasioned. 



'■t 



The defendant, by his pleas, averred perfornu 
ance of the covenant, and denied that tlie biUof 
health was needful or necessary. 

It appeared that a bill of health is a document 
not necessary for ships clearing outwards at tba 
custom-house here, nor required by our laws to 
be taken by ships sailing to the MeditertmieMf 
but that bills of health are issued to sucU i$hfps, 
and generally carried by them. By the law of 
Sardirda^ which has been long known to persons 
engaged in the Mediterranean trade, a bill of 
health is required from all ships even from 'Eig* 
landy and without one they are obliged to per« 
form quarantine. Upon the arrival of the ship 
in question at CagUari she was put undet^a* 
rantine for want of a bill of health, and the voyage 
was thereby greatly delayed. 

Best Seijt. for the defendant contended, that 
the covenant only extended to such things as 
were necessary to enable the ship to sail from 
this country, or which our law required. What 
else the freighter wished to have for his own com 
venience, he ought to b^ve provided himself. 

Th9 
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J 

The voyage was performed without ^ bill of iSi6« 
health, although with some delay. ]Levy"^ 



V. 



GiBBs a J. — The covenant is, that the ship Costmton^ 
shall be provided with every thing needful and 
necessary for the voyage. I think a bill of health 
is a thing within the meaning of that covenant. 
The defeiidant allows, that for want of it, the 
voyage was delayed. Now I am of opinion that 
he was bound to provide the ship with all the 
documents which owners or captains usually pro^ 
cure, and which were necessary to perform her 
voyage with reasonable expedition, although they 
*may not be required by the law of this country^ 
and the voyage may after some delay be performed 
without them. 

* .. • 

The plaintiff had a verdict* 

• ^ • • 

Lens and Copley Serjts* and /• Warren for th 
plaintiff. . 

Best Seijt. and Pulkr for the defendant 
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Saturday, AlDRIDGB V. SlMMONS. 

February 24* 

thc*^*«Sr"°° X^^*^ ^^^ *^ action on the case against ihp 
ronniog ddrwn owner of a ship for negligence in navigating 

tlnder'wiiofe ' her, whereby she ran foul of and injured t^e 
rrSt.. plaintiflfs barge. ,, " .^ 

•hipwafwhtn 

the accidcot '"•^ 

happened, is When the accident happened, the ship was 

rendered a c^flB* •»• j .1 • ^v>« « .i 

petcfit witnest saiuQg dowo the river Thames, under the rnaiuge* 
Mt'Cltluiie "»ent of a pilot hired by the master. 

from him, al* 

hired and piid The pilot was Called as a witness for the dc^ 



Vy the oaptaiD. f^jj^j^Qj^ having a relcasc from him. 



J. 






Best Segt. objected that he ought to have a 
release from the captain by whom be was hire^ 
and who was liable over to the owner. 



. ^ -..■..■ 



GiBBs C. J. — I think a release from the own^ 
is sufficient* 

The plaintiff had a verdict, 



V ,■ 



Best Serjt. and Curwood for the plaint^. 
Yaughan Serjt for the defendant* 



1 . •« 
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March t. 

^HIS was ah action against the defendant M tJT^mci 
acceptor of a bill of exchange for 361/., dated cxaMnge in a . 
10th August 181 5, drawn by John Wilson^ pay- bi'fmcdiewll 
able three months after date to the order oH David ^^^[^^ 
SmarL and indorsed by him to the plaintiff. tdvanuire of at 

r ^ ^ * > an accepunce 

by^ a- person to 

The drawer of the bill lived at Dundee^ and had ^ll.'^^lf.''*' 
been in the habit of purchasing corn there, whicfi JJko^JJjJ^^ 
he consigned to the defendant, a corn-factor in uwoaihc 
JtoTidonj to be sold on joint account. In the end whm the . 
oi July the defendant wrote to him to purchase oux^^l^^^^ 
a carffo of oats in this manner, which,, from ^^^non^o 

o . , , • . ' * count 01 a cargo 

some ambiguity in the language employed, he of wheat con. 

.-' J * J * ^ V^ U 5 U signed to him, 

understood to mean a cargo of wheat. He ac- ^.td when the 
cordingly purchased a cargo of wheat, of whicli ""^l^.txr^^ 
he advised the defendant on the cth of August. J°T wcepiancc, 

, . , "^ 1 t U will not be 

at the same time mentioning that he had drawn accepted until 
one bill, and would draw more upon him on ac- tht'JheaTar- 
cdont of it. On the 9th of August, the defend- tKn^thc 
ant wrote him, severely censuring his conduct, amvaiofthe 
but adding, " on receiving an acknowledgement wheat, this 
•* from you, that the wheat is bought on your a^uai^^^ccept^ 
*' account, we" wilt pay dii^ honor to any bills *"^^ 
** you may draw on account of it." Wilson on 
the loth had drawn the bill in question in favour 
of Smart, who had sold wheat to him to make up 
this cargo to the value of 361/., and the same day 

wrote 
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j8i6^ wrote to advise the defendant that he had dori«f 

I^^LN ^^* ^" ^^^ ^4^^ ^® wrote in answer to the de- 
V. fendant's letter of the 9th, in which» after it'ecit^ 
ing the defendant's promise t6 accept the bills 
drawn on account of the cargo on having an 
Acknowledgment that it was on Wihonft account, 
he accedes to these temls. The bill was left folf 
acceptance on the i6th of August^ and called fd^ 
next day, when the messenger was desired 'to call 
again the following day, as proper advice of tlt^ 
bill had not been received- The answer thefetlbw-i 
ing day was^ " It will not be accepted until £he 
ship with the wheat arrives from iSifo/fantf.'* Thd 
ship arrived safe in a few days, and the defetld^t 
sold the wheat for about 1500/I ; but he then abso^ 
lutely refused to accept or pay the bill. WihofH 
soon after failed, being above ioqo/. in his debt. 



It was argued for the plaintiff that the defend^* 
ant's letter of the 9th was a eonditfoti^l accept* 
ance, and that the condition was fulfilled by 
WilsorC^ letter of the i^^th ; and tha^t at all events 
the answer on the 1 8th was a promise to accept on 
the arrival of the cargo, which became absolute 
when the cargo arrived, relying on Pierson v# 
Dunlopj Cowp. 571. 

On the other side it was contended, that ac« 
cording to Johnson v. Collins^ i East^ 98., the 
promise in the letter of the 9th could not operate 
as an acceptance of a non-existing bill ; and that 
the answer given on the i8th still left the de- 

1 1 fendant 
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iC'w 



fondant. the optic>i^ to accept the bill or to refuse i8i€- 
to do so, when tjfie cargo arrived. ^"miln" 

^« G1BB& Q. J. -:- ^^3 there is no evidence that the ^""* 
letter of' the oth was communicated to the holder 
of. the bitl, I am of opinion that jghnson v. Collins 
is^ai) express authority tP shew that it does not 
QP^rate ais gn acceptance, the bill not being then 
drawn^.^i^; if the jury are of opinion that the 
answer giyeni on the iSth^ according to the use of 
language in commercial dealings, imported a pro-* 
wi^e toaccepj; |the bill on the arrival of the cargo^ 
J a«i of opimon that the cargo having arrived, the 
defendant is nqw liable as acceptor. 






Verdict for the plaintiffi 



Best Serjt. and Campbell for the plaintiff. 
Vaughan and Copteif Serjts. for the defendant. 
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pAKisn and Others, Asaigneey of Q^fifprjn, f 

Bankrupt, t;, X^nghorm aiH| pdi^fi^f 



- J . ■ f 



iD«nw b^Vkm THIS was an action by the assjgotas ofmnifdw^ 
who, withoDt ; writer against insurance hrokers, <to imQMer 
commi sion, H balaQcc of 104L 4S. jdL due for premiumi,.i , ij 

had effected < • ' . 

pohcies in their -# • - ■ ■ ^ . . * 

oxvn nimtf, in .^ XbB cxistcnce of this debt was not dwutedhbf 

which they I t n % ■ ■ i-« ^w 

were described ||he defendants, but they clatmea m setoff ttia 

«* at affents," . . 

could not in »n iiarger amount. : .^ 

•ction fur pre- ^ ^ .1 

lliiums by the ■'** ' . ' , » \ 

asi^ignees of • They had effected two policies of iMuraMt #* 
derwritcr, who a sbip Called the Owthorne for a m^chavt ol' 4h# 
ibeiTiJ^kkt? name of Marrn. These policies were fiHe4ill|NM 

set off a total 
lofs which had 
happened be- 
fore the bank- 
rop'cy, but 
which had not 
been adjusted ; 
although the 
policies hkd 
always re- 
mained in their 
hands, and they 
had actually 
paid the 
amount />f the 
loss CO their 
principaL 



their names ^^ as agents/' and were subscrifpiM 
by the bankrupt for 250/L 



.,-•1: 



/' 



Qn the 4tb of Jme 1815, the sbip wa* ahM- 
doned by her crew, on the supposition that she 
was. about to founder. ^ 



.< 



s JnteUiigence pf this being received in XoiiiA«f 
the bankrupt, on the 20th of Jii^, signed at 
adjuaitment /or a total loss, and bis naimi iM 
taken off the policies. %h^ defendants tbra ci» 
dit^d 4M^ with the sun insured* . aod (uwirptad 
i^UU ^ ^xcbai?ge^.d|»wn ,by..^ for thtafiWBl, 
which were afterward^ paid. ^ On tba^ •«6th of 
August a con>mission of bankrupt was sued out 

against 



// -■« 



• 

against Gregory^ the act of bankruptcy having ^ft>» \^ 

been committed on the i8th. Between the 2d Bamr^ 

and 7th of September the defendant;^ applied to tlie and Othen 

banll^^W^Ut fiis^ttitte^ LAjraHoan 

i\\^t Mmtii ttkx^i pi^Ve'a^nst his e^tafi^. The uidOtlicn. 
bankrupt accordingly again wrote his name upon 
fH(^>diMe*/ftadMig^< taken off by mistak&'* I^ 
tuta^d btt that the ship had not foundered at 
the thne -she^'Wad abandoned by^ her creW. On 
the 17th of June she was found by an English 
tMA^^f War, 'li^ith sev^n feet water in her hold, near 
4bib^ iifktt of AmeHcd. A master and four men 
were put on board of her and she sailed for 
Halifax, but was never more heard of. The news 
9f ter<behig ntet with at sea reached England in \ 
th^ begififitiig of Septtniher. TYie policies alwa^ 
feaiainefdia the defendants^ hands. When first 
ap^ed to fof the ' balance now demanded by the 
assignees, they promised payment ; bpt they aftei^» 
wards insisted on their right to set off the 250/. 
^tribacribed hr the bankrupt upon the Owikome. 
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The defendants' coun^I contended that the ad* 

•» 

justment on the 20th of July was not affected by 
what bad subsequently happened } and that even 
tP the adjustment were done away with, the set- 
^off most be allowed, as the policies were filled up 
hi their oWn^fiiames, the loss had happened befbre 
%to(baDkrd)Mcyv'aiid they had'paid tlie ainloubt to 
4lMi(r-pHftctpat; JTeMl^v.^ j^^ it M. 8[ 8. it%. 
>Mrai^ oiled^ais e<)9ressly fii pdlat 
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if»^- ^ ^XjriBBs C J*-^Thia case turns jeptirely iJjpdh 
the adjustment. If it be taken that there, was nq 
$i^pakru Talid adjustment, 1 am of opinion that the setroff 
tA;^oav ^^""o* ^^ allowed. In Ko^er v. j^tf^ofi the 
abdTm^ir btokers do not appear to have been descril^ 

♦* as agents'' on the fatfe of those policies which 
they had effected for others, and they ha^a del 
^^er^ cnmmissfen from thef a8Sttre<|- Here the 
brokers are described as agents on the face of the 
policies, and they had no def credere commtasionr 
The loss was not due to them, but to Marm their 
principal. Therefore t9T an adjustment took place 
there was no debt due to them iVom the nnder^ 
writer, and there could be no mutual credit be- 
tween tbemr If by an adjustment they stood ivr 
the situation of Mann to the underwrittpa^ and 
in the situation of the underwriters tn^ Maan^ 
there would from thenceforth be a mutuat credit 
between them and the tmderwritets,^ they tmstmg' 
him for the loss, and be trusting them fbr the 
premiums*^ But I am of ppinioo that aqi adjust- 
ment alone could thus change the situattoa of the 
|)arties. His Lordship left it to the Jury Aether 
Buder the circumstances there wair a bitiditig ad- 
justment or not^ . 



, ». 



... * f 



The Juiy found a verdict for l^e j^mintcflfe^ 



..) 



In the ensuing term the Court of C.J^rf^Q^eA i 
rale to shew cause why this verdict shQuld nothe 
set aside. They seemed incKned to the opkooii that 
the set-off could not be elaiiAed withbul^an ad^ 

jilstmedfi 



J. : >: 
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justment, and thpiiglit that at al^ events the fehtoteerg* ^ j8 tf 
were prediWed frbm the sdt.offby thiSiV prmnise baSS" 
to pay thq teifance to Hie >s$ig^ ^ '■"■■ intfothfii- 



I- c •* 



Vatlghan and Copley ^ lSeijtil.j and j/eo tt for tlie antf OUieM.- 
plaintiff: ' 

Shej>herd S. G.J and Best Seijt, ixi^ Campbell 
for the defendant* 

••• ■ . ^',' * ' ' y ^ ■ • ,' ■ ' ■ ■ ■ ■ . • ,* 

-';;■■•• ■ ■ ■ 

Prior to this decisidn. ttiei'e writer for the amount/ — which 
seemed sdm^ diffii^ulty 16 dn- he has a right to recover fn tat 
dimtand how the question of* action in his own naind. Ift^ 
mouial- credit bMween aft= hth must, tc^ be sure, in si^ av^ 
der«i^iterandin»uranc«breikei^» . notion allege the Interest to ba 
wlutce the policy is filled up in in the pilncipajt ; but he must 
the name of the latter, and he bare done tbe same^ had he' 
being dlom^ed to retain it in his himself appealed as princtpiiE^ 
handt^ on •« loss hajpipeniRg bif the face *f the polidf«--f 
has. paid tiie amount of the Hien, if'flie M eredere eomA 
sums subscdb^ to his prin* .mission is not entirely res inter 
cjpal, should^ depend either aUoi acta^ the only way iir 
upon the circumstance oif the whldi it can operate, k td pro^e?^ 
broker's character appearingon the authority given by the as-* 
the face of the policy, 0r upon sured to the broker to settle 
his having a dd asedere Hcfot^ the loss^^^ nidtceat with ^ the 
mission. Whetfaei" the under- underwriter as his creditor, 
writer does, 9jr doea^fkdt; know ^ Sut this seems equally well 
that the brcfter is oijy" an atdilSfited i>y tlhe^^ 
a'g^Bt, he tnttts hioih eqiiaHy i^cc^f^in)^ pdyttent fttmi the 
f«r the^pafttiniiis; and tb^^bvo*. . btpk^t ^d -afl$wii^ the po- 
kex, after paying the. loss to , Key .to i^maia in. his hands, 
ids. principal, trusts the under* Indeed, after payment by tTie 

D d a broker 



^ y. 
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1816. i)falccf to the fjrfncipal, die 

y 'situation of ^hp parties is pre- 

j iJ^.u* cisely the same as if there had 
and Others , "^ , , . 

been.a q^l credere commiaston : 



on ^pods in th^ir 6yrn names 
for their princ^al^ . and ac- 
cepted bills drava oa account 
of the goods, >whieh<iiiere:cott- 
signed to them, and lost before 
arntaT, it was held that thej 
were entitled to set off this loss 
in an. actkm: ;b; the assignees 
ofan underwriter for premiums 
although they had not a com- 
mission 4lel credere, and the 
loss was not adjusted; 

The reason given by tlie 
Court of C. P. for refusing tlie 
rule to'ahcw cause, greatly 
shakes the authority of the 
case of Bice ^. Dfekasbiit t^. 
R. 2854 wlie^e ihe broker 
had not only promised to pvf, 
tiut bad aptually paidtti^'1]^- 
lance of premfums without d^- 
,: .' .D -»3r. ... ^IbavQ, Ibefen taken by the Court duptingtheToss, mdw^ |dli^- 
\:-j::.iAj . :: :.: lof IwuE. iii the recent case of wards alloHFed ito recoTertbe 
}o . . . j^'. ■-'■^'-pjg^t^^^ Beasley, 2 M. & S. money back in lin«»cttOiisEgiun^t 

423.9 where brokers baying the Assignees;, of, th^ .u^r* 
%|i^ted poli|cies of insurance writer. 



17. 

Lakghorn the broker alone is concerned 
and Others, in the payment of the ihohey 

subscribed ; and tlie loss falls 
upon him if any of the under- 
writers become insolvent (aj. 
It might have been imagined 
that this circumstance was 
more material to the question 
of mutual credit than the ad- 
justment^ which has no effect 
to transfer the debt from the 
assured to the brokeri and 
aftet which in an action against 
the underwriter, the interest 
^iist st^be Imd in the assured 
aa before*— This view of the 
aubjeot aoeordingly seems to 
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[As the oplnioniof the Jpdges In the BEWiutT Peir ao^ C^s^.whicb if |o 
much rdted upon in Rex ▼. Cttm, anif, vol. iil 444^ and which is certainly the 
Bi«st important aedsi6ii on th^ law of evidence which haft taken place for manr 
yeaw, h«T« netet ytt appealed lit print, I ha^e fhou^t that I thoold rrtd«r 
an Mcqitableicnricc to the prafessbn, by «bjoinin|^ the fbllowing ootc) 



HOUSE OF LORDS. 

COMMITTEE OF PRIVILEGES. 



ON THB PETITION OF 

WILLIAM FITZHARDING BERKELEY, ^ 
Claiming as of right to be Earl of Bxbkeley, ^c* 

Monday^ May 1^. iSi I. 

jPREDERICK Augustus B^kdey, the fifth Earl ofBerkdqff 1. Upon the 

died Uh August i%io. trial of an 

^ e|ectment i©- 

«pectio£ Black Acre^ between A. and B., jo which it wai necewiry far A. to profc that he 

wa,^ the U^itimate son of J. Sw— A. after proving by other evidence that J. S. was his reputed 

' father, offered to give in evidence a deposition made by J. S. in a caate'Sn Chancery, institnted 

by A.ajrainst CD. in order to perpetuate testimony to theaUeo^ 6ift dfipiited by C. D. that 

he was the legitimate too of I. S.t in which character he claimed an estate in remainder in 

Virhite Acre, which was also claimed in remainder hy C. D. -» B. the defendaAt in the ejectment^ 

'did not claim Black Acre under either A, or C« O. theplaintifTand de&mduit in the Chancerr 

, suit.-^ Held by the fudges {Grabam B. dissentient,; that apcordiog to law^ the depodtion oif 

I. S. conld not be received upon the trial of such ejectment against B. as evidence of declara^ 

tions of I. S. the alleged father, in matter of pedigtve, 

%, Upon the trial of an ejectment respectii^ Long Acre, between^E. Md^.. in whidi it wit 
necessary for £. to prove that he was the legitimate son of W., the said W. being at that tinn 
dead. — E. after proving by other evidence that W. was his reputed father, offiwed to give in 
evidence* an cntrv in a ^ible, in which. Bible W.had made such entiy in his own hand-writlnf 
that E. was liis eldest son, bom in lawful wedlock from O. the wife^f W., on the ut day 01 
May 1778, and signed by W. himself. — Held by the Judges unanimously that soeh entry in 
such Bible (or in any other book, or on any other pieco'of paper,) could be received to prof« 
that E, is the legitimate son of W. as evidence of the declaration of W. in matter of pedigree* 
3. Upon the trial of an ejectment respecting Little Acre between N. and P*, in which it 
was necessary for N. to prove that he was the kgttimate son of T., the said T. being at that 
time dead; N. after proving by other evidence, that T. was his reputed father, offered to give 
in evidence an entry in 9^ Bible, in which Bible T. had made such entry in his own hand* 
writing, that N. was his eldest >on, born ip lawful wedlock from J, the wife of T. on the xsc 
day of Miay 1778, and signed by T. himself: And it was proved in evidence on the said trial 
that the said T. had declared ** that he T. hafl made such entry for the eipresa purpose of 
** establishing the legitimacy^ and the time of the bhth, of his eldest son N., in case the same 
^ should be called in question, in any case or in any cause whatsoever, by any person, after 
** the death of him the said T."— > Held by the Judges unanimously that such entry in such 
Bible, (or in any other book, or on any other piece of paper,) could be recehred to prove that 
K- is the legitimate son of T., as evidence of the declaration of T. in matter of pedigreei (bet 
Ifith strong circasuunces of suspicion on account of Its particularity). 

Pd 3 On 



4«. OPINIQN& OF TIBB JUDGES 

1811;? Onihe^fth of October jn tbe fiane yewi, the elaiiiiant pve-^ 

^ , 1 i -i^ ■■ ■# - vQttted a f^itioii to H» Mejoaty, praying^tM * ^n* ™gH be 

^RKHl.iit's iag^ed tft summon him te parlmmeiit by tl^ tiik of Earl ^ 

^^^^ Jfcrt«fig^i.» eUcst son of the fete Earl, >y ilfoiy, O^wrtW ^ 

^ ^ Berkeley. This petition, on the recommendatioiii^v^V ^icarjf 

GtJfo, then His Majesty's Attorney Geperal, was referred by 

f]|e Crince £eg^t to tbe House of X^ords. 

To expliun the questions submitted in this case to th^ Judges^ 
it is only necessary to state that WilUam Fitzhardfng Beridey^ 
the claimant, was born a6th December 1786, and that he alleged 
that^ his father and 'mother were married in the j[Mu:ish of 
Si^kdfjf^.Ui the county of Glouoestert on the 30th of March 1785. 
(ftiey were likewise married in the parish of St.j^tdry Lambeihf 
on. the x6th of May 1796, till which time Lady JBerieky did 
pot appear as His Lordship's wife ; nor was the claimant till some 
time., after treated as their legitimate son. TVy ^^ several 
jpljildren'^fter the.sepqnd owrriage. The oidy que^o^ befo^. 
tihQ lipr4s respected the le^^itimacy of the claiipant;^^ fjaid'that 
4.epended entirely upon the reality of |he first mfurriag^ alleged 
to have takei:i plape bef^reeQ his parent|5> . . 



--' »■. 



In the year 1799, abillwas filedinthcConrt of Ch^cerybythe 
present claimant and three of his brothers^ born before the second 
vi&rriage, to perpetuate the testhhoby of their Iegit^Mt<^» ^ ^e 
gVthifid thkt they were entitled, in reniam^rki tm after on 
estate fbr life, to dertadh laiftds then held'by thehr fhUMr ; -^ the 
phildren bor|i afler the sepond marriage and others entitled ^ 
itoibinder lJ^r iAttni htSitgins&e Ae delbodantf. {a) 



•■,^■1 



. ;.Tbe ^nd^of^JEkrhelq wtt'one of t]i« irjioeises . examtoed on 
inHeiTDgatQctcii fior^ihe pWi^iffiiv and m htadep«siti«a te swore 
BttitiveLy. ta tfac XBality 6f the ^ral fsarria^ asd tbe plaiy tiffed 
^giiilnaoy^ ■..: ;:. ;:'rv''-.'. . -■;,: ■*■: -.-l'.' . 



.ij'j 



■'. 



The counsel fortheclsumaat* i^r a brge body of other 
evidence adduced before the Committee of. l^ivjlciges, noyr 
proposed to read this deposition as a declaration by the la(e 
^ai^lqfBexJceky in n^attef of pedigfee. respcctjqg the legi- 
timacy of h^s. sop. . . 



1.-^ 



(0) Sec t'Ord Dqislty v- Fit^Jiardiugc, 6 Vc«» aji. 

The 



IN THE BERKECB^r |»£ERAG£ CASE. 40« 

The ftdiittflsib^y ^ die depoHlioB -wm oppMed *b§r «fir i^iir 
ViearyGibBs^ the Attoiiiey ^aet^ i^si tfci' p«t of Ui# '^riwttf-^ ' ' 'f s^ ""*'•• 

the kilereits of die eUest wi, bom lifter jdie,4i|tMErii^ ak tii^- "^^j^" 
paridi of XoniMA. - • ■ ..'.:,;< .,• vV.:a'-,c' 



Thereupon the JvidgeBv^ere ffumnuNM^ .and ^i^ Mlovvingf 
tjuestions were submitt^ by die House of Lords to th^ |r 
consideration. 

1. ** Upon the trial of an ejectment respecting Slack Acrtf 
<< hetw^n .^. and B. in wUch it was necessaiy fdr A. t6 pr^yje 
** that he was the legitimate son o(J. S.^^A. lifter prating by 
<' other evidence that </. S. was his reputed frther^ ^fered to ^v« 
*< in evidence a deposition made by </. 5. in a cause in Chanoeiy^ 
<< instituted by i^. against CJD., in order to perpetuate testimony 
«' to the alle^ fact disputed by C4>.> 4kat he wsto the kf^mate 
^< son of J. S^ In whidi diaracter he claimed api estate in rei> 
^* mainder In White Acre, which iiras also daisied la reniftiader 
''by C^D.—^ B. the defendant in the ejectment did not claim 
*< Black Acre under either A^ or C JD., tlie {^ainiiff atkd defendr 
'< ant in the Chancery suit* 

'^^ According to law, <iould the dapotttion of J. & be jciBceiye4 
^ ujpion t'he trial of such ejQCtment» aga^tft B. as evideiice of de^^ 
« elaratioxn of «/• S. the alleged fiither in patters of pedigree ? 

2. *' Upon the trial of an ejectment req^eating Long Acrt^ 
'* between JB. and JP., in which it was necessary for E*, to prove 
^^ that be was die legitimate won of IT., tbe said TF.teing at that 
^ time dead,*-^£. after piMng by other evideooo^diat ^*.waB his 
«« tepoted iktber^ oSsred to give in i^videace an cnt«y ia a BihM 
^< in which Bible W. had made such entry in his cpwa Iiaiid4 
^< writing, that E. was his eldest son, born in lawful wedlock 
^ fronS Gf HieMte of W., onth^ m day of Jffiij/ 1 77s, i»n4 
•^"sigfteaW FT. himself;* ' ■ 

** Could' snch ^ntry in such Bible be received fo prove that 
^^ E. is the legitimate son of W^^ as evidence oFthe de^^laffltloi^ 
** of fV. m matter of pedieree? 

D d 4 j.^ Upon 



404, 3?//©WKMMHl'C)BrTHEaj0DGBST VI 

litti rT':sLv/<f'S^par ttae triil^tf^caiy «$M;tiiieiit rfe«|Ml6fittg lMe>n4if€i 

^■11 y v" ^ ' ^teMNDriM 9Qd iPif fl» vtiich it-ww Ji6ce66ary for N. to-pNnfW 

]^Bmilir ^f^ihui herWBrthft kgtftramta Bon i>fLt Tf tfaowd' TiMing nt^tlMl 

GAaJb ^ «f liiail dtedi jMlafler pcDving by other <sridtDOe that Jlimu^hw 

M jrepoted &tber, offered to give in^videno^ an'«nttyift a KbK 

^jin vlitdi Bible T. hadmade saeh reotrf in his owi| liafi4-«tiinip 

4^ibai M was his eldest ton, bora in Jawftdiwedlocdt ft^mJ^ 

«< tbeviferof rIVon tlie i»t day of Mi^ vf^%^ andieige»i 4i]^ 

<^ T« hiixi9(drfi And it was proved in evidence on 4he.JHndtriil 

<^ iba^ ibe ^«aid 7. bad declared ' that he 7. had nadei inch 

^!.':?>ltir)f for tb^ express purpose of estaUiahingithelegitiiDacy:, 

<i»^,an4>tiie tvbtisf the birth> of .his eldest wstlLi^ in oaselhe 

<l^f jiaqir 4K]tttl4 b^ called in question) inany base<ar£in.anf; 

'i Jt€AUI€ wfaatKfisv^y by any person^ after tls deaSh -of hinblhr 

*iiV«aid-TV:. ?* ■- ... .„ .,, ,- ., .i i;,.. -r 

tff C|f>ttI4«ucb ontry in sncb Bible be receiired^^ta pdavBtbat' 
^f'^M iath# legitimate soa of T^-as evidence of thg-dedawriiea' 
«Sl^7rigL matter of pedigree r .- i . 

•r * " •'■•'■.■'' •-.■.!..'' 

f\*\ ^ v.- ^' • «« ■ ' ■■- • ■,,.-•.' 1., .. 

Upo;Dt.tbe« fir^t. questiojiy the Jvxdg<^ upt lik^iog umuiijii^uH 
tb^y 4|^Iivorcd their opinions fena^V;;. m . . : . m . . . - 

!^]Bayi^y,J. The opinioB which I have fiffm<)d i|i tfant Jhe 
d^pi^itipa is jnpt. admifisiUe evidence. Your.Iiondahips ob< 
s^c tMI t|ie parly against, whom |be evidence is. eAmdwasi 
a. . Mrangcr . to ^ the suit, and the deposition is offered m 
ev^4<^DCe^ Y>6(. i^ jts chapaoter of deposition^ but -as ade^^^ 
c^^atifjO. I lay mtj of o^i^ider^tion the eiroumstan^. slated: 
iq;,the, <lue^tipJ\.of..its ..be^^ the depo^ioj^ af:A.ri!^|Pii/ad' 
^%^^li l^caixse^: J iieUeii[e. aU. ^e jMdgsa. are. agneed Jtbat 
np. ^of^^tioQ ..afis^^xi) i,ts adipiesibiljiy,, on. that^piiadi^ ; ;Ihai 
gjOJI^tls op. M^hic^ i^.appears ,tp n^e.^M^t il9he..depoc«tion:is 
npti r^p^ahte 4?i eyjid^pf?^.BS..:the defjlawtion:.af j^ 
ar^ these; Ij^cyjpe .4t :wa#^ m^de |^ 

C(pijtiaver5y,r^i^ed.|Bpen Uiia v^iy p<4n|j ;bocs>l»sd .AviS* the« 
vn^ne^s^wbo^ma^e. it .waf .brought fon^rardtoi^eak to tba^ 

ppin^ .^y .^ pe^soif wbp fead^aj^lrect interjpst :io establi^ringuit: 
b^Q^use rtl^^epoajt^ 

V?'^^Ji^''??f!f4:P?r^y.? amjLb^^jjy^ 4tiagainift:wbQin)itiis pniie 
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putting \fHi| quesliQiis qn^Ms ^nm lidbi^fi * lit ggBeM\flfen i^tfj 

«>;iden.oe w given vhdvoeeia couitsof jilttber IftevrkafiiM ^^ ^' 'TTf 

fpeak :to what ■ they ^Jmow, and each' ^party lia» - in fteivf d»fbp*<«' ]^^**>J^i* 

pottuoity of putting s«ch questions ws hs: midj^ ilkMt fiT'fo^ OAa£ 

the ptrpoie of drawing forth the whole tnftfa aead of 1ht«^n|f 

every light itpoa the subject which the wftniess' iiiidxpMfr'df 

giviag^ ' Whoever has attended to the examinatioii^ vtM ero3s*-' 

e?cftnsiDi^on» and the re-^anoinationof 'witnessis/und )Kif'<6b*' 

aerved what a very different shape their story appearr tOt t&e 

in each of these stages, will at once see how extremefy dafig^x^s*' 

i( is to act on the €x parte- statenientof any witnefts/ ftjid^ still' 

more <ef a witoesa brought forward under the IttflueAce -^r a' 

party interested. In this case A. whose leigitlfti^ IV^'slip-' 

posed to be in issue has put ta J. 8^ every <[UeSliM tr^ "Hk^hi 

fit; and has therefore obtained from him probably 'mMf'^tie 

whole that «/. S. knows upon the subject, but all that will 

benefit i(wi while B.^ agaiilst whdm this deposition is fdlyd^e&c!, 

hes.hadno. optiottuoity of preposinjfr a single questtoa'' to Ji ^J' 

either to put his veracity to the test, or to bring out aAy othler 

patter within the knowledge of «/. S. which would make in his 

fgvoon Where a man speaks upon a subject of his owWsfc- 

cord, he naturally tells the whole of what he knows ; but li'het^^ 

he is examined on interrogatories formally administered to hi(xi, 

his answers iMre nutuirally confined to the particulars tb'iVhf^h 

he is so interrogated; and as the examfnmg plirt)r gein'efisdly^^ 

knows before hai)4^he scope of the witness's evidenbe^ hetia^ m" 

ppportanity of so shaping his questions as that th^y nii^ elfcit' 

every thing in his* fatouf with which thcf wtoess li acquiaint^, ' 

and keep back every thing of ft coritrftfy tendehcy. It ftiif^^ 

be sud that ^ question of legitkhacy is an exeepif6)l' td ib^;! 

general rale, and that a father having once liffifiti^d TAs %Mti^ 

be legitimate, nd^tnqtiitjefe t c^frisr can devtrbf itte liitbcV.eJ^liii" 

testimony; , But the father miiy hftvb«view^ of hiif ciwia^^ tiii&^if^ 

p&rsonal intei^t €0 serve l».y Establishing the legitAlbiii^ of . IJii'^ 

eldest son. H» eldest' sdti ii$ay bi^ t>f ^^n age t6 cut' di A^ 

entail, which cannot b^ dooe by mens trf* the yottfig^V Thi^r^^ 

may be various other coneixdek^tions hi point' df in^er^t^tcT 

influence the flitherr which if exhibited hy crosii-ek^Wiofi; 

might in a gteat degree iasp^ch, if h^t^mj^bt^ da^tW, ^ \ 

pffiecf; ofthe^ evidenei hig^ has^glven:' Sd^it U^ tai& but' 

im qMSfMS3^|l^insflite'^di^^ 

rations^ 



ifif> OPINIONS OF THE JODGES 

i8ii. tadonsy periiaptf equally aotettm » tiiFOne to li^ch &^1iM te^ 

*- ^ asked, and that his condact towards his childrdfi akid toWittA; 

PEMAGir ^***®^ penans liad been sueh as to throw ah ciitirfe discfedit oa 

C4S£« his preaeDt assaveratidDS* The Idurned Jodge then nilidle sw^ 

obsermtions on iSkt case tXWlAdocktyr.Aiket^ x%Vti:p\^ 

and Goodrig^ v. Mois, Coftop. 591. and conehxdiidl^y stri^miniisg 

it to their Lordships as his (^linion, that the depositions of J. & 

as endmot of declarations hi matter of p^digr^ ouglU not' to 

be received. 

Wood B. The admission of liearsay evidence of tlie diy 
/clarations of deceased persons in matters of pedi^re^' is aii'et* 
ception to the general law of evidence ; and it ha^ ^^ir'teea 
received with a degree of jealousy, because iftie o^p08i#6'|iftttf 
lias had no opportunity of cross-eitandnrng the*^ petWMls 1^ 
whom the declarations are supposed to have beefiinadd.' Btft 
declarations to be receivable in evidence, as I haye'atwayif')ii^ 
derstood, and as was said in the case bf ^/ft?l^fepl^V. Bisl^y 
must have been the natural efiiisions of the toind'ibf ^tii6^^^ 
making them, and must have been made On ion ticbasioti ^^ 
}iis mind stood in an even position, without an^'terii^t^tioti. la 
exceed or fall short of the truth. Upon this priiid^ it llitt 
)[>een the general rule, as far back as my exp^rTence ioad k^dwr 
ledge gOf to reject hearsay evidence df tlie^ d'ediariadi:^t(if of 
ijleceased persons, not only relative to matbi^ in ^(^tukl'^siiiiy 
J^t in dispute and omtroversy prior to'the^(56liHto0ib($6ii^ 
.of judioial proceedings. Though such S^^araiiotil' ,itt^jf^ h * 
9ome instances be founded in truth, I haWalWy^ 'tiaudKi^^ 
it to be a general rule to i'eject them, b^caUS^ of the ptiteibitify^ 
loay probability, that they may have b^tf nikd^^' i& serv^' one' 
i>r other of the contOpding parties. 'A W(^ ahiiicfD^IC^ 
would be imposed apon the Jtidge Who Ii^fo^diite^^ii^hie in d^ 
^rst instance upon the admissifoiUty 0^. tio^r^dniisUblMtf i^ 
^vidence^ if he had no fixed tufeto ^tyin'smih <^ft^^ 
|f he must in each coe institute a pi^^otis ^h<^v(iry ihUf mUbit 
civeumstiuices which might of inof^ht ikOtl^di^^nc^ di^^ nAA 
pf the pttrty makiofg the dedaridJoh ^er thti>int>^ ;c^^^ 
menced or the controversy had arii^n^ ^.TV> ][)ri»lenis* ftehffbre 
the pure administnttion of jcmtlcb,;' ft^^ of 

certainty and ptAUc cbotenibnbe, tb^ }a# ^ dniwn the W 
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I 

vi^hicb I hfite mehtipned; and in practice t^^tile i$ weU estft* i8i r.^ 
blishe^^ that declaratioapm made.upofi,^ subjeict then in suit, or ^''■"""v ■■' 
ia , controvorsjr or, dispute preparatoiy tp it, iir« ool to be ^Rk^I'Et 
ree^ived^in eyid^qce. Jpor. these rei^t^ it i$^ my humble. rAss?^ 
opinion, tha^ the deposition of J»S* could not be received on 
the trial of the ^ectment* 

G^AHAJMB. Xbave^the misfortune to differ upon this question 
not only with the two learned persons who have preceded, but I 
am afraid with the rest of my brethren who are to follow mo. 
But the opinion I am about to offer is the conchision to which 
my mind has come with perfect satisfiiction* Under the cir* 
cumstances of the case, I think there is no legal objection to 
receiving this depoedtion in evidence — not as a deposiUon-^ 
that I am not prepared to say-^but as a declaration of the. 
disponent* One ground on which I am induced to doubt the 
sou([idness of that rul^ which has been laid down by my learned 
Brothers is, that I cannot find it stated in any book of law that 
ever fell within my reading. If there be a rule that the deda- 
ra^on of a deceased person upon a subject on which evidence 
oif reputation may generally be received, is inadmissible when 
made subsequent to suit commencedf it is a rule with which 
in , my little ei^perience I have not become acquainted, and 
which is confined to the breasts of a few peculiarly conversant 
with the business of nm prius. I must likewise observe that 
gr^t uncertiunty will arise in the application of the rule. Wia 
are told, that it extends to all dedarations after a suit is in 
coatemplationt But how is it to be determined whether th0 
parties did or did not contemplate a suit at any given moment 
of time? Then if it should be dewrly shewn that the partjr. 
making the declarations could not by possibility know that n 
suit, was oommenced or contemplated, surely the declarations 
are reCielvabtei but tf you exclude them when his knowledge of 
the lis matkiBAM^e to appeitt*» trhat a field of inquiry is opened 
as often ^a evidence .C|f r^^utation is tendered to a judge an4 
jury? It. seldom, happetis Ihat an investigation of a pedigree. 
take$ phce ^ an action ift brought or resolved upon, and it will 
often 1^4 0|eat hardship t^ ff^eci what.was then said by a mem-^ 
ber of the^^niiy^irl^ dies Ji>efore the trtaU^ Suppose % man is 
priyiitely manied before tb^ JSnjfKi/l Aynbaasador at Pom, .i^ere 
fio register is kept, ai^4 has a sqn. ONi his retting iq this country 

he- 



OPINIONS OF THE JUDGES 

he isre>marricd to Mtlsfy the scruple* of his wife i and aftcrwardi 
-' Jna-auottuu ^400.1 Jiitba progT«s«C twenty <■ ^bifty-^fv^tftAaD 
'^1 tbe v^tncuec to theBKniaga except ^^ ^f^^ W<»4nfd>;.ip 
jf^itateia leftto theeldestlflgitimateun, who enteraiii tq p o ff fo fftm. 
,The .^linger son bring! , an ejectment tv.recttyfX, thU*. ^7^;%- 
iker hears of wch.aproceedingwiUt«uipuzeap<liliqn>aj^,ii)fi^ 
^ solemn decjaration of the legitimacy of the, ^i^ ^VhSf)^ 
dies, ,. I. should r:equir« strong tnitbority and, cle«H PPQBB^ 
ifbr the, rule whic^ should, exclude hit djriog declai;ftt«9.^j^ 
Irial of. tfie ejectment. You nuy have the nal^ral j^^j^Tffii^ 
ffify elTuiJoni of the mind of the individual aftBt{a,«^i^4X|tg- 
^in^qcij, alth9Ug1| what he then says may bi; cvyt^cwt to, wxff 
.^mjiiptui. Jjet the objection therefoiv ^ tp the. t^^^,^ 
^Fp the competency of the evidence. Do not 4uit. .qui f bJ4i|W 
^e th#.trH(h, find whc^tmay be ,the only mpjj^ . of ^n:^Tn^ j(t 
Jlustipc. Receive the evidence, and l^t the^juiy.ij^dieii.tibiB 
^dir^ctioaof the Judge, deterinioe to whaf w^htj^ia tSiti^p^ 
Heareay £videncc is alirays. to be .receiw4.,mtf): c^tjjm^j^ 
particularly that ivliich may have arisen when men's minds were 
^l^ted and hiiused by an existing .ciifiitroyeu]' up<^^^;$i^Jfct ; 
J^t .instead of Uying down a rigid rul^ ^^hj(^., 1^113^ ^(^wlu^ 
^ondjujje declarations ^titled to implicit cre4it; t/ofiS^ia^ 
^cretion (^ the Judge* whose duty .it is, to.^^iQjt, <^ ^Wr 
.CunwtopceB whjfih in each paftipular case puj^.tfl a^foff 
^ cgnclusion of the jury. Nt^witbstaadiog.wy. pToSwqd 
/expect for the noble and learned lord.whp.deci^iniJ^ie.ciifeff 
, ^JtUgJocke V, Bak£r, I certainly do npt oltoj^ther j^ppnrne .of 
.tt]p accuracy and pwcision 4Qd, justice, of ,t^e rtde tb^ b^ 
j^gyrfu. 9tft that noble lord will aUow mei.t9. aayv.fhit.'if.iiij 
jltuMcu^ fjuestiop had been sl4tedt0h'>a.,4p^.thajt9Cfw^ 
j,^>>,^or(Isj^ip ifou'^^iAve hesit^tjed at. ieut Jtte^^ 
^fM, that the dcpq^iti^n. of .tb^ parent tajk^n.u^i^^tMM t^- 
^^utnstffnces ,could. not be received us a lioclajatioii. The case 
■M-f*''9^"sH ^' ^''^' I '"''** consider an autJioriiy tlie otlier 
-j jf^y.-r- VVUhovgh this dcpoeitiun is not the spontaneous efTu&ion 
^Q^.a.njfn'smu^di. yet perhaps it is entitled to some degree of 
..j^fdi^ QD t|ie very ground that the deponent did not coi^ic for- 
,ward, ,a9 a .yplurHeer, and that being judicially interrogaU'j, 
,he^(Jar^,vrj(|lt fee knew upon the subject under the sanction 
tpf Ap ^^t, ..^^.^u^t^ likewise remember that he stood quite 
'W'W^^''i*5H? *'*'' P"**^ 4?,ik5yiiice4Bie. noon^hftts 
<^ ' ' ' . ' rigfH 
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I'lgMto^ppos^ flmt J. 5: dfd^iidf; hi t!^ depointidn, giVe^ 

'i^ue'if^korf of liis mamoge and' of "^ flrniity: ' Wlikt gh)utid 

Hkye^ib tiippogetlutt ^n^ere Wi»'ts^ylms oh Wi 'riiibS,' lofr 

fliat^^ie wtti interested for otie of hSs ehildtta iMr<?' difaii f^r 

^iflibrffl^/ He wM compiled to itat& what he fen^ tipbn tMe 

tbbjeet/ dbd it seems wbat he then declared tnast be tTJe)(^^ 

l>bcfttiie he'^itpoki^ by compahion uhdef the sanetioti"or an oatif, 

IdiUbugh h^k voluntary eifustOh npon the same subject wotilcl 

*S[^i^"b^eh admitted without question. Your I^rdshrps iSfe 

iBMiixit -^tablish a precedent of great importance ; and if tht 

^rWS yhi^fr^bib l)een hrid dOvnibe adopted, I ftar consider&bAs 

'dAifA^dti niay Be introduced into investigations re^pecti% 

'^i^t^,-frfidtHkt*ev{dence^Tk^lloft be excltrd^'whibh #otm 

'fenl to -fii^' discovery of truths and to the due distributfon \k 

'|dstrcie'bbtwl^ than' and itian. It is my humble oplhioa In thfs 

ta^, that ihe '-deposition of JT. S. ought to be received ' ^ 'U 

"HidAfyA^, , although made atttr the iuit tras commenced. * ^ 
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'■'"J^kikTlksCEJi I concur with the Judges who have stiat^dthefr 
'^^ifjji^nfibns'* iifgai^ the admissibility of the evidence. From'U^ 
'^ecessf^' df the'thingy the declarations of membbni of t!^ 

fimnl^, In'mattors of pedigree, are generally admitted; bxk 

thef'iraiiiihlstratJpn of justice would be perverted if such d6« 
''iriai^tibbs could be admitted which have not a prcstimptioii 
'iD-dieir'ilivoiir that they are consistent with truth. Wherii* Ae 

refikidr haSi norinterest to serve, and there is no grbui^d ibr Isu^- 
^p^idg ifcaihis mmd stood otlierwise than even upon the su!j-^ 
'jdc^i' (Hirhich'tnay be fairly inferred before any dispute u^bnit 

lifiUi'^'ariseny) 'we may reasonably suppose that'he'diei^e^^stdj^ 
^'ikMi, i<Sir ^oA b'eyood the limits of truth' in hid' spontahedt^s 

i^iSiitii^diik respecting his relations md th^ stater o!f hikfahillV. 
"Iflie^rfebeivirig iof ikiiB6 declarations, thcrefbre, tjiougti^maoe 
'wiihoul' tte kihbt^oh of in oath, iiid without; iin^' op^bttdnlf*' 




J*i^idtf%fteii%6.theVeje0trori o dfl thd cvidebc'd lhar'feo\ii'd19e 
'Mir^iC' " ^u t^HpQ!s6hIeVoci!s indeed Vtiilld be'ihe *6<insre<jtfen:ide %f 
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iSi I. «ii thi mind in the «nnW of ■ controveny UpM the'R^jett 
^ "V ■ ' Notmtfafttuidiiig what is said in Goodright t. Mou, X cannoi 
I^KKeLET think that i^tr^5ftnH/7dd would htvebcM that dechnittdni in 
Q^g^ matten of pedigree, made after the controreny Ibicl ariiieti, 
odght to be submitted to the jury. Iliey stand preoMly «a 
thosame foodng as declatations on questions of rights or way, 
rights of commtm, and ether matters dt'ptnding upon usage; 
and altfaongh I Caanof call to ii;ind the ruling of any parti* 
cular Judge upon the inbjoct, yet I know that according to mj 
experience of the practice, (an Wpcrience of nearly fOT^ 
yeafSi) whenever a witness has admitted that what he wai 
going to state he had heard after the beginning of a contro* 
rersy, his teatimony has been uniformly rcjec ted. If the danger 
•f fabricadOQ and falsehood be a reason for rejecting suU 
evidence in cases of prescriptian, that will equally apply in 
cases of pedigree, where the stalte is giencrally of much greiUn 
ralue. In looking for authorities upon llie subject, I hate 

found two cases at Nisi Priua, SpadfveU v. , before 

Lnrd C. Baron Retpioldt at the Spring Assizes at Esttir 
in 1730, and Hat/nardr. fVrfflin, before Lord Camden at Ib^ 
Sittinge after Trinity term 1766. In the first of these, thi^^ 
declarations of an aunt as to which of three brothers came finf 
into the world, made after the dispute had arieen, were rejected; 
but such as she had made prior to the dispute were received. 
Therefore in that caac the learned Judge took the diatiaciiaa 
nf before and after litigation commenced. Hayoard^. -FfrMts, 
was an issue to try the Intimacy of a child; and Ae (ledii- 
rations of the mother as to that fact were received meiideiM^' 
Iheugh made after the c(»nmencement of the suit, . Bni t, 
appears diat the case determined by Z^orif C. fiimm '^e^lMlt, 
was not at that time brought under the coiwideratioii af 
iMrd Canuten. In Goodngit y. Moa, die'poiirt whif&ei;^.dc^ 
daratioUs could be received which were madie" wlule Ac 
dnputc was existing was not adverted to,' and ip cowdern|j 
the authority of that decision, it must not be for^ottett tMt 
Mr. Bann Eyre, who tried the cause, was of qpinidn, uiat the 
answer was not admissible evidence. Tfie authorities bcSog 
thus balanced, 1 think the point must be considered aa Withoot 
any decision, and we must resort to principle and the uniiorei 
pructice which baa <Atwiied in tpubmid o£ prescription. 
4 Baidsbipi 
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Hardahipe any aristt. fa nejecting d^cUntioDi'made between 
tlie com 01 en cement of the suit and the timaof the triali but 
sucli harilsliips aru not coniGoed t9 the case of pedigree. laother 
cases, if.wiliie^ses die befare tbe trial of the cauae, the party 
wlia rt;lied upon their icstimonjr must auatWB the lost. For 
avoifliog uncertainty in Judicial proceedings, gmeralrulea must 
■ be laid down and adhered to, without regard to our fedioga of 
our vriHlies on purticul^ar occaaioni. Beside*, the hardship majr 
generally be avoided bj a bill to perpetuate teatimony. la the 
a^pppsed case o{ the marriage at Pant, no difficulty need have 
arisen ; fnr under a bill to perpetrate testimony, the fiuber 
might have been examined on' bfehalf of the eUesI sm, Ud 
his deposition as to all t!ie crcumatsDces of the first marriaga 
regiilarly read against the younger son on the trial oftbaeject^ 
ment. Although the exclusion of declarations made in the 
course of the controversy may prejudice someindiTtdualSf it ie 
better to submit to this incODVenience than expose courts of 
justice to the frauds whicli would be practised upon them were 
a contrary rule to prevail. That this is net an imaginary ap-' 
prehension, M-ill occur from what happened at the bar of Your 
Lordships' house in the Dougif^ and jfaj^^sseir- causes — in the 
first of which, fabricated letters were given in evidence befbie 
Your Lordships — and in the second, ialse declarations. Not-* 
withstanding the danger of incurring the penalties of the crime 
of perjury, there i^ scnrce an assise or sittings in which 
witnesses are not produced who swear in direct contradiction 
the one to the other ; ami it may be feared that perswis who 
bare fa b'tti^ regard to truth) nuy be induced to make 
fwf 4^clu«tJons, when they run no riak of punishuient ia 
tf)(S worl^, as no use can be made of their evidence till after 
tfi^ d^th, We know that passion, prejudice, party, and even 
^Opii^wp), teny>t many who preserve a fair cliara)ctec with the 
wqrld toderlate from truth in the laxity of conversation. Can 
ifbe presumed that a man stands perfectly iudifferent upon air 
cnELftiDg^iBpute respecting his kindred? His declarations poa 
K^jHotant, not merely after the conunencement of the law- 
Mi^L, ^ut after the dUpute has arisen, (that ia the primary 
■iesn)og of^e worA_tu:,)la) are evidently more likely to mislead 
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1 8 1 1 • the jury than to direct them to a right condution, and dierefivii 
^ ought not to be received in evidence. I am likewise of opniODf 

Bekkelet ^^ jjQ deposition can be received in evidence as a declaration, 
Qj^^^ to prove a fact which it was the object of that depa^tion tt 
establish. A deposition is the answer of 'the witness to sndi 
interrogatories as it is thought expedient to pot to hini» t* 
establish certain facts which the plaintiff alleges, and on wbich 
his case depends. Consequently, a deposition is considered a 
partial representation of facts, as to all persons who have no 
opportunity of bringing out the whole truth by cross-exami« 
nation ; and on that account, all admit that against a stranger 
it cannot be received in evidence as a deposition. How Ibca 
shall it be received as a declaration ? In tlial CMie, the ck- 
cumstance of its being upon oath cannot be regarded. To cod« 
sider it a declaration on oath, would be to receive it as a 
deposition. This would be blowing hot and cold. As a dedara<* 
tion it is still subject to the same vice and infirmity of bdng an 
answer to particular questions artfully put with an interested 
view by one party behind the back of the' other. AH the ob« 
jcctions on which it is allowed that this document cannot be 
received as a deposition, apply with at least equal strengdi to 
receiving it as a declaration ; and I cannot but think that the 
law of England would be under a just reproach, if a docomeat 
which must be rejected in one character, might be rendered 
admissible by the paltry juggle of changing its name. 

Heath J. I concur in opinion with the mejori^ of die 
Judges. Since the party agamst whom it is proposed to feed 
this deposition had no opportunity of cross-examining J« &t 
who must be taken merely to have answered such questioBS si 
the plaintiff found it convenient to pnt to him, I think, that si 
a declaration it is exposed to every objection to wni^ it was 
liable as a deposition. Another objection equally atroif i^ 
that it was made aflter the dispute had arisen* In the eoiBie 
of my long experience, in all the circuits I have g^foe, I never 
heard till now of such evidence being receivable* When die 
objection that ihc declaration was jmm^ fi^^m motaH has been 
taken, it has been constantly acquiesced in. It is true there m 
no mention made of this rule in the books of reports, becanse 
the}' Dottt only the decision of doubtful points* They do not 
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^oticAIPat^r fif mere, praptic^, .which wiis peye^ qu^om^ 
yniea the coQt^'t has originatedy people takp part ou Qne^.siilJK ^p „ ^\V^ 
or i^e otl^er ;. their mipds are in a ftrmjent ; and if they were Pekhao? 
'^pdfied to ape^k the truth^ ^cts are seen by them through p, Cass. 
Iklie mpdhicq. ..The authorities qte4 are conflicting; therefore ^ ' 

^our IfoV^sh^ps will bei^yprned by principle ; and upon prin- 
ciple* it 'seeiiur clear to me that the evidence ought to be re*- 
lected.. CpurU of law have endeavoured to avoid any exteii- 
^ipn of the rule which admits declarations in matter of pedi- 
jp9f.; and'seriQus mischief might arise from relaxing it. Great 
estetW have been litigated upon this species of evidence^ and 

imuij^with' regard to declarations has been most abundant. 

M|t it would }\oldout an invitation to fabricated testimony, if 
decliratTonis could be received in evidence which have been 
made when the Contest was actually begun. i^. 

/'MiicpipNALD C. B. I agree in the opinion entertained 
iipcfn'^tiiis' subject by almost iidl the learned Judges. The ques- 
tidii U 'otli^Tike unpohance. If such evidence is to be adduced 
to establish legitimacy, it must equally be received to establish 
iliegit'fmacy ; and in my humble judgment, it is of such a nature 
that ft. would 'rfiake the condition of every man in the kingdom. 
After a dispute, upon the very point has arisen, a witness is 
brought^ forward by aparty, who of course tries to find out those 
whose' testimony will be most beneficial to him, — who will say 
most in his favour^ and least against him. In the case put by 
Your Lordsh^ra, there was no opportunity given to the party 
agiainst Whom this deposition is to be read to cross-examine the 
witness. And if he had been cross-examined by the defendant 
in the equity suit, what does it amount to ? The difference lis 
great between what is called a cross-examination in equity, ana 
'a cross-examination at law. In equity, the one party knows 
not the questions put by the other, nor the answers which have 
1)eefi given by the witness. In the course of a trial at law, 
every witness comes forward in the presence of both parties, 
apd of those who are to decide upon his testimony. He is 
examined in chief by the party who produces him ; he il 
croSfr-exainined by the opposite party to the same or oth^ 
'topics ; and then comes the re-exammation to explain what 
''iaiy hare been rendered ambiguous^—- with an opportunity to 
V6L/IV. -'Be put 
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i8i I. P^^ ^y questuma whi^ may suggest tb^i^felTes to the mio^ 
>- y ^ of the Ji^4ge or the Jury* Would you aUow a depontum ti^en 
Bbukjsley xu ^ fbrmfx mode, to be read against a per«Qi]| whp ^fas an 
PasEAGE p^xixQ arranger to the proceeding ? We know, ^t whfjn a 
solicitor^ after the dispute has arisen, searcbeif for evidence, if 
he finds any persons acquainted with facts unfavourable to his 
client, he abstains from producing them ; and i)re know that 
witnesses, whp are produced, are often ix^upnce4 by bad 
motiv^. Experience has likew^ taught us, that a parent 
speaking of die legitimacy of a child, is not to be heard with 
pndoubting confidence* In one of the cases referred to» a 
ji^qtber was precluded from proving ^e illegitimacy of ^ 
<^d| havixig before sworn to his legitimacy ; and in Goodri^ 
y. MWf the mpther swore that her son was illegitimate, the 
consequence of which was, that she increased her share of the 
residue of her husband's estate. The authorities upon the suh- 
ipcX are balanced. Lord Camden being for receiving the evi- 
dence, apd Lord C. Baron Reynolds and Mr. Baron Eyr^ior 
refusing it. But the prac^ce has constantly been va, affirmance 
pf the decision of C. Baron Reynolds; an4 the expediency of 
Ibis rule has appeared for a great length of time* If it is 
dieparted from, I know not what evidence of ded/uratioi^ may 
]aot be ofiered, p.r how they are to be dealt with* I cannot 
co^iceive the common sense of saying, that the same instrument, 
tf ypu style it a deposition, is to be rejected; bi^t if ypu style 
U a declaration, is to be xeceived, Nam^s cannot change 
things. Therefore I think, that for the attainting of justice m 
the* particular case, and for the general security, the proposed 
evidence is inad^nissible. 

Mansfield C. J. By the general rule of law, nodiing 
t^t is said by any person can be used as evidence betw^ 
contending parties, unless it is delivered upon oath in the.p^ 
sei^^e of those parties. With two ex(;eptions, "this rule is 
adhered to in all civil cases. Some inconvenience no doubt 
arises from such rigor. If material witxiesjic^ happen to die 
before the trial, the person whose case they wpuld have esta- 
blbhed, may &il in ^e suit. But although all the Bisbops on 
the bench should be ready to swear to what they heard these 
witnesses declarei and add their own implicit b^ef of the truth 
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of the dedarttiansy the evidence could not be reccired. TTpon 181 1. 
this mbjecty the laws of other countries are quite different ; ^ " y -' 
they admit evidence of heartaj without scruple. There is not ^^KiEfiLBx 
an i^peal from the neighbouring kingdom of ScMand in wUch Ca^M. 
you will not find a great deal ot hearsay evidence upon every 
&ct brought into dispute^ This has struck many persons as a 
great absurdity and defect in the law of that country. But the 
difierent rules which prevail there and with us seem to me to 
have a reasonable foundation in the different manner in which 
jilstice is administered in the two countries. In Scotland^ and 
niost of the Continental States, the Judges determine upon the 
ibcts in dispute as well as upon the law ; and they think there is 
no danger in their list^iing to evidence of hearsay^ because 
when they come to consider of their judgment on the merits of 
the C8se> they can trust themselves entirely to disregard the hear* 
say evidence, or to give it any little weight which it may seem 
to deserve.. But in England, where the Jury are the sole 
judges of the fact, hearsay evidence is properly excluded, be- 
cause no man can tdl what effect it might have upon their 
minds, (a } To the general rule with us, there are two exceptions ; 
first, on the trial of rights of common and other rights claimed 
by prescription ; and secondly, on questions of pedigree. VTiih 
respect to all these, the declarations of deceased persons, who 
are supposed to have had a personal knowledge of the facts, 
and to have stood quite disinterested, are received in evidence.' 
In cases of general rights, which depend upon immemorial 
usage, living witnesses can only speak of their own knowledge 
to what has passed in their own time ; and to supply the de- 
ficiency, the law receives the declarations of persons who are 
dead. There, however, the witness is only allowed to speak to 
what he has heard the dead man say respecting the reputation 
of the right of way, or of common, or the like. A declaration 
with regard to a particular fact, which would support or nega- 
tive the right, is inadmissible. — In matters of pedigree, it being 



(a) It is observable, that according to the practice of the English courts, 
in agidarvitit which are sabmiited to the JuJges only, hearsay evidence is 
often admitted and acted upon. 
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impossible to prove by living witnesses the relationships of past 
generations, the declarations of deceased members of ihe 
family are admitted : but here, as the reputation must proceed 
on particular £sicts, such as jnarriages, births, and the like, from 
the necessity ofthething, the hearsay of the family as to these 
particular &cts is not excluded. General rights iare naturaDy 
talked of in the neighbourhood ; and family transactions among 
the relations of the parties. Therefore, what is thus dropped m 
conversation upon such subjects, may be presumed to be true. 
But after a dispute has arisen, the presumption in favour of de- 
clarations faib ; and to admit them, would lead to the most dan^ 
gerous consequences. Accordingly, I know no rule better 
established in practice than this, that such declarations shall be 
excluded. With respect to questions of prescription, I have known 
many instances in which the rule has been acted upon. I never 
heard the contrary contended either as counsel or judge. I think 
the rule is equally applicable to questions of pedigree ; and the 
violation of it here would be still more alarming. There is no 
difference between the declarations of a father, and those of any 
other relative ; and if the declarations of a father after the suit 
has begun be receivable, so must the declarations of all related 
to the parties, whatever their station in society, and whatever 
their private character. I do not feel that much mischief is 
likely to arise from such declarations being rejected. This 
question supposes «/. S, to be the reputed father; and evi- 
dence of reputation must previously be given aliunde to render 
the declaration admissible. If the father is proved to have 
brought up the party as his legitimate son, this is sufficioit 
evidence of legitimacy till impeached, and indeed it amounts 
to a daily assertion that the son is legitimate. On principle I 
think the evidence inadmissible. The weight of authority I 
think inclines to the same side. In the famous Douglas Cauu 
hearsay evidence of all sorts was received, but that cause was 
tried by the law of Scotland, according to which it' was re- 
ccivable. In the Anglesea Cause many declarations of de- 
ceased persons were given in evidence ; but after an attentive 
examination I cannot find that any of these had been made 
after the dispute had occurred. I myself took a note at the 
time of the case before Lord Camden, which states that on a 

question 
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question of the legitimacy of the son, ^ declarations of the 1811. 



Berkeley 



motlier as to her marriage, made after the commencement of 
the suit, were received after objection taken and debate had : ^J^*!*^* 
btit not a word appears to have been said of the prior decision Case. 
of hard Chitf Baron Reynolds. Had it been cited, I make no 
doubt thai I should have enriched my store of notes with 
some account of it. In Goodright v. Moss, the objection to 
the answer that it was post litem motam does not seem to have 
been taken ; and upon examination it will be found, that the 
new trial was granted on the ground, that the general declara- 
tions of the father and mother had been rejected. I am not 
aware of any other authority upon the subject in our law :. but 
the distinction of declarations ante litem motam, and post litem 
motam, is clearly taken in a foreign treatise of great learning, 
entitled De Probationahus. {a) 

I have now only to notice the observation, that to exclude 
declarations you must shew that the lis mota was known to 
the person who made them. There is no such rule. The line 
of dUstinction is — the origin of the controversy, and not the 
commencement of the suit. After the controversy has origi- 
nated, all declarations are to be excluded, whether it was or 
was not known to the witness. If an inquiry were to be in- 
stituted in each instance, whether the existence of the contro- 
versy was or was not known at the time of the declaration, 
much time would be wasted, and great confusion wtuld be pro- 
duced. For these reasons I conceive that the deposition now 
offered in evidence is not admissible. — And I should inform 
Your Lordships that Mr. Justice Chamhre, who attended this 
case hitherto^ is prevented by illness from attending the house 
to-day ; but he authorizes me to say that he perfectly concurs 
in the opinion now delivered by the majority of the Judges. 

. Mansfield C. J. then proceeded to deliver the unanimous 
opinion of the Judges on the 2d and 3d questions submitted 
to them. 



{a) I have not been able to procure a copy of this book. 

E e 3 Referring- 
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1811. Referring to the ad, he said : I cannot answer this question 

j^ ^ without adding something to the answer beyond what is in 

Peerage ^^^^ question ; because it supposes that an entry written by a 

Ca8£« &ther in a bible would be of more weight than the same written 
in any other book. Now I know no difference between a fiither 
writing any thing respecting his son in a bib)e9 and his writing 
it in any other book, or on any other piece of paper ; and there- 
fore the answer I would give is, that such a writing by a father 
in a bible, or in any other book, or upon any other piece of 
paper, would be a declaration of that father in the understand- 
ing of the law, and like other declarations of the father might 
be admitted in evidence. Were it to appear in Your Lordships' 
Journals, that the answer was given in the very words of the 
question, some persons might suppose that the admissibili^ of 
the entry depended upon its being written in a bible, and there- 
fore I submit that the answer should be << that such a writing 
in a bible, or any other book, or on any other piece of fogtr^ 
would be admissible in evidence as a declaration of the father 
ii^ matter of a pedigree." (a) 

The 3d question is the same in effect, with the addition 
that the father is proved to have declared, that he bad made 
such entry for the express purpose of establishing the legiti- 
macy of his son, and the time of birth, in case the same should 
be called in question after the father's death. The opinion of 
the Judges is, that the entry would be receivable in evidence, 
notwithstanding 'the professed view with which it was nrade 
Its particularity would be a strong circumstance of suspicion ; 
but stifl it would be receivable, whatever the credit might be ts 
which it would be entitled. Of course I should wish the same 
addition to be made to this as to the former answer '* a bible 
or any other boot, or any other piece of paper."* (i) 

I/nrd Eldok, C* Before proposing any thing to the cmn- 
mitiee arising oat of the opinion of the Judges, J will make 

(tf) The answer if so entered in tiie Joarnals. 

(h) This addition is likewise nadein the Journals, and the qa^Iificition is 
subjoined, « but with strong drcomstances of suspidoo on acooant of iu par- 
ticuluity.** 

one 
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<m6 or two observations upon the subjects which they have so i8i i. 
teaiiiedly and ably discussed. There does seem a hardship m ^^ t ' * 
nj^ttiDg the declarations of the late Lord Berhdey after flie ^^^g^x^i 
d^j^te had arisen ; for there was no way in which the claim* CA^ft* 
liBtfb heir apparent to his titles could have availed himself of 
hii testimony. The bill filed in 17991 ^PP^i^^ o^^y ^0 landed 
^flttt^ in whicfi he had a vested interest. He had no such ih« 
Uxeit in the titles. Where a bilt was filed by the next of kin 
ft fk lunatic, a demurrer was put in on the ground thaft lAit 
l^liintift might not be next of kin at the time of the lunatic's 
dhith. [a) Had the claimant made the Attorney General a dcf- 
fitaftUktt I apprehend he might have said, ihe titles may never 
M the plaintiff's, whether he is legitimate or not, and hitfviAg 
B^' {Resent interest in them, a bill to perpetuate testimonjr fot 
iSti6 purpose of establishing his claim to them, cannot ht sup- 
pdited. But Your Lordships must look hardships in the face 
rsdier than break down the rules of law. The next of Idn of 
fhi^ lunatic cbight have lost hundreds of thousands of j^otmdis ; 
l»at ttt^ geftleral principle was adhered to, and the demuh^i* was 
allowed. Upon the admissibility of this evidence, Ju'dg^ haV^ 
hldd different opinions, and it might appear remarkable that a 
dedbtatibn' under no sanction was receivable, and a' declaratibn 
upta oath was not. I therefore thought it material to ^er- 
taltdf^Otn th^ highest authority what the law' is upon the sub- 
jMC. Accordingly, in the Banbuty Case^ as the depositioiis 
utttteir tiii^ bill to perpetaate testimony contained many sCate* 
iS&dntB' with regard to pedigree, a question was put to the 
J&SjjeiB^ whether if they could not be' received as depositions^ 
thlfty could be received as declarations. The Judges th'oi^Ht 
l!hat at all evients the depositions could not be received as de- 
flagrations, unless the indiVidXi^ whose declarations werrsup*^ 
poftdd to be incorj^brated iii the depositions Were aliunde proved 
Co be relations, and' that theiie wifi fid such evidenced t Aere- 
Are thought it right that the question should be again put to 
1)1^ Ju4%e6 in the presient dad6» iXb^ihg tf gitef unpbrtahci^'to 



(a) Smith v. Attvrm^ GentnUg bef<^^ Lprd Chapccllor Bat^vvkst^ .insisted 
^LoKd Chief JnticeDt Gk£t snd Ix^d piiief fi^rflp SKiMMBa. 4Ves.96a 

Be 4 tb* 



iio OPINIONS OF THE JUDGES 

i^it* the claimaDt, and to the public. Your Lordships have heteti 
^ *■■! V ^ the opinion which the -kamed Judges have delivered ; and I 
^BKELSY i^^ jjQ difficulty in saymg that I agree with that of the majo- 
QjLmjg ilitj* In the case alluded to, decided in the Court of Chan- 

cery by myself, (on which I ought to place less reliance than 
any odier noble Lord,) conscious of my liability to err and 
prone to doubt, (an infirmity which I cannot help,) I delivered 
, the sentiments which I believed to be according te law. I 
have heard nothing since which has convinced me I was wrong. 
I have attended most anxiously to the distinctions taken by 
. Mr* Baron Graham ; but on revolving the subject in my mind, 
I am fiuroed to concur with the opinion so forcibly expressed 
by Mr* Justice Lamrencey that if the writing was not evidence 
aa a deposition, it was not evidence at all. The suit in equity 
is commenced on the ground, that unless the testimony be so 
' perpetuated that it may be used as a deposition, it must be en- 
tirely lost. Being embodied in deposition, are you to say that 
thia same testimony is to be received as declaration, ttad read 
in evidence from the deposition ? - The previous exiatence of 
the dispute would be a sufficient ground to proceed lipon. I 
have known no instance in which declarations post litem motam 
have been received. When it was proposed to reaid this depo- 
aition as a declaration, the Attorney General flatly objected to 
it. He spoke quite rights as a Western circuiteer, of what he 
had often heard laid down in the West, and never heard 
doid)ted« Lord Thurlow was most studious to contradict the 
case of Goodright v. Moss^ and he had learned his doctrine in 
the same school. So had the Chief Justice of the Common 
Pleas, and I believe Mr, Justice Heathf the result of whose ex- 
perience Your Lordships have just heard. Therefore, althott§^ 
the authorities are at variance, principle and practice unite in 
rejecUng the evidence. — I introduced the bible into the ad and 
5d questions, aa the book in which such entries are usually 
made. If the entry be the ordinary act of a man in the ordi- 
nary course of life, without interest or particular motive, this, 
as the spontaneous effusion of his own mind, may be looked at 
without suspicion, and received without objection. Such is the 
contemporaneous entry in a family bible, by a fiuher, of the 
birth of a chUd. But a doubt had been entertained upon this 

point, 



- IN THE BERKELEY PEERAGE CASE. 4if 

pointy and it was fit that it should be solemnly decided. I i8ii« 
agree to the admissibility of similar entries in other books. ^ i v "' 
There is a great difference between the competency of evi- ^*k*^*^ 
deQce» and the credit to which it is entitled. His Lordship Case. 
concluded by moving that counsel be informed, that the depo- 
sition of Lord Berkdey could not in any shape be received* 

Lord Ellknborouoh. I had ccmceived- some doubts 
whether this deposition could not be received as a dedanu 
tion ; but the arguments of the learned Judges have convinced 
me that it is inadmissible. It is only the answer to particular 
interrogatories, and may be very different from the genuine repu- 
tation upon the subject. I agree with the Judges that an entry 
made in a bible does not therefore become evid^ace; bnt I 
cannot say it is not greatly strengthened by being found there, 
that being the ordinary register in families ; and I think there 
are some exceptions to the generality of the statement of the 
learned Judges, that every declaration of a parent, howsoever 
made, before any dispute appears to have subsisted^ is admis- 
sible. 

Lord Redesdale. The circumstance of an entry being 
in a family bible, to which all the family have accessf gives it 
that solidity which it would not have, if made in a book which 
remained in the exclusive possession of the father. Entries in 
&mily bibles have therefore become common evidence of pedi- 
gree in this country ; and in America^ where there is no register 
of births or baptisms, hardly any other is knowp. With regard 
to the main question of the admissibility 6i the deposition as a 
declaration, one circumstance is in my mind decisive. In cases 
ofr^mtationy the attorney takes down what old witnesses wilh 
prove, and it oflen happens that some of than aflerwards die 
before the trial. But what was taken doWn firom their month 
is never offered in evidence. And why ? Because declarations' 
pott Utem motam are not receivable. That I can take upon 
myself to say was the. practice of the Western chrcuit, which I^ 
happened to go for some years ; and we apprehiended that we '■ 
were more correct on subjects of evidence than stoy odier. 

After 
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i9i I. After some obserrdtiofts from Lord OrattUey and Lord Sitan- 

T hope, the question was put, that the deposition c^the Earl of 

Bfrkclet ijgrkeleyf offered in evidence on the 3d of May kttt, as a deda- 

Cas£ nition, ought not to -be received,— which paMed m die dfirm- 

atite. 

On the 28 th June 1 8 1 1 , the Committee of Privileges resolved, 
nemine dissenHente^ that the Oaiihant had not made good his 
claim to the titles of Earl of Berkdey^ Viscount DursUy^ and 
Baton Berkeley. 

Best Serjt. and RomSly for the claimant. 

The Attorney and Solicitor General comtrct. 



Vide Outram v. More#ood, cholls v. Park«r» Id. 551 •!!• Clo- 

j T. R. 123. Doe d. Didsbury thier v. Chapihiaii» JkL lb. In- 

t). Thomas, 14 Eiist 323'. Morie- la^ ^. P6wdl, Peaft. Ev. t^. 

wood V. Wood, Id. 327. n. Ni- Rex v. Cotton, 3 Campb. 4ff« 
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ACCEPTANCE. 
S^BiLL OF Exchange, 9, 10, 11. 

ACTION. 
See Attorney. Lincoln's Inn. 

1. If an English merchantman be 
seized as prize by the commander 
of a King's ship, an action at law 
cannot be maintained against him 
for doing so, although he released 
her without instituting any pro- 
ceedings against her in the Ad- 
miralty Court : and if an action of 
trespass be brought against him, 
it is enough for him to plead the 
genera] issue, and to shew that he 
seized the vessel as prize, without 
pleading or proving that he had pro" 
(nMe cause* Faith v. Pearson^ 357 

2. Goods come to a wharfinger's, 
consigned to A. — B. believing 
them to be meant for himself, car- 
ries them from the wharf, and uses 
them, before he discovers the mis- 
take: Held that the wharfinger 
after paying A. the value €^ the 
good^, could not maintain an action 
agamst B. fer moner paid, te^ re- 
cover the amount. Sws v. Laing^ 8 1 



AGENT. 

See Insujiange Broker. Principal 
AND Agent. Ship Broker. 

AGREEMl^NT. 
See Usury. 

Where there was a written agreement 
to sell and assign " the unexpired 
term of eight yearB' lease and f«od 
will" of a pub&c house: Held that 
the purcluner eould not reAiae to 
perform the agreement on the 
ground that when it waa entered 
into, there were only seven years 
and seven months of the term 
unexpired. Bdwarih v. Haudk 140 

ALIEN ENEMY- 
See IsauRAJicSr 7* 

ARREST, SCALICIOU& 

I. In an action, for a malicbas asrest, 
to shew the former suit detenHaed, 
it is enough to put in a pule to dis- 
contuKie on payment of costa^ and 
t»^pov«ir the costs twuA wiipaid. 
B¥i9(fo'i»v. Ht^miodi ai4 

2* In 
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2. In an action for a malicious arrest, 
an allegation that the plaintiff gave 
bail to the riieriff for his appearance 
at the return of the writ, is not sup- 

Sorted by evidence that he paid the 
ebt and loi^ for costs into the 
hands of the sheriff; but he may 
still maintain the action, although 
he cannot recover for the conse- 
quential damage. Bristotv y. Hat/- 
t»oodf 213 

ASSIGNEE. 
See Bankrupt. 

ASSUMPSIT INDEBITATUS. 
See Bankrupt, 8. Seamen's Wagks. 

Where a servant is hired by the quar- 
ter, if he is discharged by his mas- 
ter without sufficient cause in the 
middle of a quarter, ^e may reco- 
ver the quarter's wages under a 
count m mdebitatus assumpsit for 
work and labour. Gandell v. Pon- 

*^y» 375 

ATTORNEY. 

An attorney cannot maintain an action 
for preparing a warrant of attorney, 
imleas a biu has been delivered* 
pursuant to 2 Geo. 2. c. 23. s. 23. 
Stmdom v. Boum^ 6S 

ATTORNEY, POWER OF. 

See Principal and Agent, i. 
Evidence, 8. 

AVERAGE, GENERAL. 

If a merchant ship being attacked by 
a privateer, resists and beats her 
m, and afterwards delivers her 
cargo in safety, neither the damage 
done to the ship in the engagement, 
nor the value of the ammunition 
expended, nor the charge of curing 
the wounded seamen^ can be made 



the subiect of general average. TVry 
lor V. Curtis, 337 

AWARD. 

1. In an action on an award niade un- 
der a Judge's order, — to prove the 
order, it is enough to put in an 
office copy of the rule, makins it a 
rule of court. SHUy. Ha^braL 17 

2. In such an action, where the submis- 
sion is to A. and B., and stich third 
person as they shall appoint, tc 
satisfjr an allegation that A. and B. 
appomted C, it is not enough to 
put in an award executed bv lul the 
three, reciting that A. ana JB. did 
appoint C. — and to prove that C. 
acted along with them in the arbi- 
tration. Jb, 

BANKRUPT. 

1. If a trader leaves England for the 
purposes of trade, but remains 
abroad with intent to delaj his 
creditors, he thereby commits an 
act of bankruptcy, under the words 
of I Ja. I . c. 15. 8. a. ** otherwise 
absent himself. fVyndham v. Pet- 
tenon, 286 

2. A trader on being arrested /or 
debt is sick in bed, and so ill that 
he cannot be removed to gaol with- 
out endangering his lille: He is 
therefore allowed to remain some 
time in his own house, and then 
carried to gaol, where he remains 
till the expiration of two months 
from the date of bis first arrest 
Held that this was a su^cient lying 
in prison imder 21- Jac. i. c lo. 
s. 2. to constitute an act of bank- 
ruputcy. StepheTU v. Jackson, 164 

3. An assignment by deed of all the 
effects of a trader to trustees, for 
the benefit of his creditors, with s 
proviso, that it should be void if all 
the creditors did not execute it, 
and that in the meantime the acts 

of 
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9f the trustees should be good» is an 
act of bankruptcy, although not ex- 
ecuted by the trustees or creditors. 
But a creditor who, without exe- 
cuting, bus assented to the deed, 
by approving of acts done under it 
by tne trustees, is estopped from 
setting it up as an act of bank- 
ruptcy, and it will not support a 
commission sued out by hini as peti- 
tioning creditor. Bcu:kyi.Gooch,2^2> 
Hicks ▼. BurfUt, 234. n. 

4* Where the petitioning creditor's 
debt, set up to support a commis- 
sion of bankruptcy, is a bill of ex- 
change drawn by the bankrupt and 
indorsed to the petitioning Credi- 
tor, evidence must be adduced that 
it was so indorsed before the 
suing out of the commission. Rose 
V. Rffwcrqfl, 245 

5.0. whether a bill of exchange is a 
good petitioning creditor's debt 
against the drawer, before jt be- 
comes due, or has Deen dishonoured 
by the acceptor. Z5. 

6. Where the assignees of a bank- 
rupt, who was lessee of pasture 
land, being chosen on the 8 th of 
the month, allowed his cows to re- 
main upon the demised premises till 
the loth, and ordered them to be 
milked there ; held that they there- 
by became tenants to the lessor; 
and the cows being removed on the 
loth, to avoid a distress for arrears 
of rent, that he had a right to fol- 
low and to distrain them under 1 1 
G. 2. c. 19. Welch V. Myers, 368 

7. If a person against wnom a com- 
mission of bankrupt is sued out, 
obtains his discharge out of custody 
in an action by a Judge's order, on 
(he ground of his bankruptcy, he is 
aftenrards precluded from contest- 
ing the validity of the commission 
in a court of law, GoUie v. Gun- 
st<m% 381 



8. Where a bankrupt, before his 
bankruptcy, having purchased goods 
on credit, has fraudulently resold 
them for ready money under their 
value, an action for goods sold and 
delivered cannot be maintained by 
his assignees against the purchaser, 
to recover the difference between 
the sums paid to the bankrupt, and 
the value of goods. Burra v. 
Clarke, 355 

9. In an action against the assignees 
of a bankrupt, a notice to dispute 
the bankruptcy served at the same 
time when the issue b delivered* 
with notice of trial on the back of 
it, is not sufficient under 49 G. 3. 
c. 121. ^ 10. Richmond v. Heapyf 

207 

10. Where on the defendant pleading 
his bankruptcy, issue is joined on 
the fact whether he had been dis- 
charged under a former commission, 
the plaintiff must shew that the de- 
fendant obtained his certificate 
under that commission either by 
the regular proof of it, or by se- 
condary evidence, after a notice to 
produce it: Without such notice, * 
the defendant's affidavit of con- 
formity^ under the former commis- 
sion, held insufficient. Graham v* 
Grill, 282 

11. In an action by a bankrupt against 
his assignees to try the valic&ty of 
the commission, where notice being 
given only to dispute the act of 
bankruptcy, the defendants, read 
the two depositions on the file of 
the proceedings which prove the 
trading and petitioning creditor's 
debt, the residue of the proceed- 
ings are not to be considered in 
evidence, and the plaintiffs counsel 
has no right to inspect them. Bluck 
V. Thome f, 191 
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BABON AND FEME. 



I. Although a man is ccndusively 
liMe for necessariet supplied to a 
woman while he is living with her 
as his wife ; when they have sepa- 
rated} he is not liable for neces- 
saries supplied to her, on the ground 
that he Iws lived with her and re- 
presented her as his wife, if he can 
shew that in point of fact they were 
not married. Munroy.DeCnemant, 

215 

a. A woman who has declared herself 
to be a fmne sole, and as such has 
executed deeds and maintained 
actions, if herself sued as a ferae 
soley is not estopped from setting 
up die defence of coverture. Da- 
^oetipofi V. Ndsofif 26 

3. IVnere an action is brought by the 
orders of a wife in the name of her 
husband to recover a sum of money 

. taken flrom her on the ground that 
it was the produce of goods she had 
been concerned in stealing, — what 
she afterwards said in her husband's 
absence respecting the money, when 
examined on the charge of being 
concerned in the robbery^ is evi- 
dence for^the defendant. Caret/ v. 
AdkinSf 92 

4« In such an action, facts being 
proved to raise a reasonable suspi- 
cion that the money taken from tne 
wife was the produce of stolen pro- 
perty, held that evidence was ne- 
cessary on the part of the plaintiff 
to shew whence the money was 
derived, and that the wife was bond 
fidM in possession of it for her hus- 
band. 7d. 

5. If husband and wife live separate, 
and he pays her an adequate allow- 
ance for her support, he is not 
liable to be sued for her debts, 
although the separation be not by 
deed, and there be no written 



agreement betweai them wMi fe« 
spect to the aUawance* IMMm' 

6. The adequacy of the aDowaiice is 
a question of fact for the jmy* Ih. 

7. In an action against a husbimd for 
necessaries suppKed to his wife, 
where the defence is a separate 
maintenance, the wife's receipts are 
no evidence to prore that Reallow- 
ance has be^n paid. ii. 

BENEFIT SOCIETY. 

An action cannot be maintained bj 
the trustees of a benefit Sddetjr 
elected under new regidatioDS 
agreed to by the members, unless 
these regulations have been con* 
finned by the miarter sessions, 
although the origmal rules of the 
society were enrcSled, in pursuance 
of 33 G. 3. c. 54* Battetf t. Ttrnn* 



BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

1 . If a place of payment ismentioDed 
in the margin, or at the foot of s 
promissory note, this is no part of 
the contract, but a noere memo- 
randum; and in an action on the 
note, there is no occasion to prove 
that it was presented there for pay- 
ment. Prtce v. MiickeU, 200 

2. An instrument which appaarB 00 
common observation to be a biU of 
exchange may be treated as soch, 
althougn words be iat|ioduced into 
it for the purpose of deception, 
which might make it a pronussorj 
note. Auan V. MawsoHf 115 

3* An instrument purporting on the 
face of it to be a promissory note 
payable absolutely tor the price of 
good8> but having an indatseoient 

upon 
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upon ity statingy that it was given 
09 conditipQ that if any dispute 
arose about the sale of the goods it 
should be void, is not a n^otiable 
promissory note. Hartley y. fVU- 
Mi»iOHt 127 

4« ITpon a conviction before magis- 
trates for a breach of the excise 
laws, a warrant to levy the penal- 
ties is directed to an excise officer, 
who, by way of indulgence to the 
party, takes from him a promissory 
note at two months for the amount, 
without previous authority from his 
guperiors: Held, that the promis- 
sory note so given was a valid se- 
curity. Sugars v. Brinkmrtb, 46 

^ A stipulation indorsed on a pro- 
missory note by the payee is not to 
be taken as part of that instrument, 
without eyiaence that it was written 
at the time when the note was 
made. Stone v. Metcalfe, 217 

6. If afler a bill of exchanee is de- 
livered by the drawer to the payee, 
its date is altered by an agreement 
between the payee and the drawee 
before acceptance, it is void as 
against all the parties. WaUonv. 
Hastings, 223. 

7. The futeration of a bill of ex- 
change by the drawee after it has 
been drawn and indorsed, and be- 
fore it is accepted, postponing the 
time of payment, renders the bill 
Toid. OutfvmaUev.Luntley, 179 

8. Where A. b^ing member of a part- 
nership consisting of several indi- 
viduals, drew a bill of exchange in 
blank in the partnership firm, pay- 
able to their order ; and having like- 
Wise indorsed it in the partnersliip 
firm, delivered it to a clerk to be 
filled up for the use of the part- 
nership, as the exigencies of busi- 
ness ml^t require, according to 
a course of dealing in other in- 
stances ; and after A>!% death; and 



the surviving partners bad assumed 
a new firm, the clerk filled up the 
bill, inserting a date prior to AJs 
death, and sent it into circulation : 
held, that the surviving partners 
were liable as drawers of the bill to 
a hona Jide indorsee for value^ 
although no part of the value came 
to their hands. Usher v. Daunceyy 

9. In an action against the acceptor 
of a bill of exchange payabte after 
sight, if the defendant's signature 
as acceptor is proved, the date of 
the acceptance appearing over it, 
although in a different handwriting, 
will be presumed to have been writ- 
ten by his authority. . Gldssop v. 
Jacob, 227 

iQ. A. promise to accept a bill of ex- 
chmi^e in a letter written before 
the bill is drawn, can only be tsJcen 
advantage of as an acc^tanoe by a 
person to whom the letter was com- 
municated, and who took the bill on 
the credit of it. Milne v. Prest, 

393 

1 1 . Where the drawee of a bill of ex- 

cjiansc, drawn on account of a carso 
of wheat consigned to him, said 
when the bill was presented to him 
for acceptance, ** It will not be ac- 
cepted until the ship with the wheat 
arrives," held, that on the arrival 
of the ship with the wheat, this 
amounted to an actual acceptance. 

lb. 

1 2. In an action by the indorsee^ against 
the drawer of a bill of exchange, it 
is sufficient to prove that the de- 
fendant had notice of the dishonour 
of the bill from the acceptor. 
Rasher v. Kieran, 87 

13. To prove that a bill of exchange, 
purporting to be drawn abroad, was 
in point of fact drawn in England, 
ana is therefore void for want of a 
stamp, it is not sufficient barely to 

shew 
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I. .r^nr tfait the dmnr was in £11^- 
imul St the time the bill bean date. 
4braMam t. Du Beit, 169 

14. Tbftdrawer of s bill of exchange, 
. .|-fev daja belbce it twcaraeE due, 
-irtalM t* the bolderlhat be has no 
. iMukr nadence, and that be trill 
.':MUudseeif thebill i*paid by the 
; asccpWr.<-»HeId that under those 

fnrfifrr^ff'"— ha wai not entitled 
-I^aatichnfiudiahaiioiir. 'J>kh»o» 

15. A promiie to pa; a fbrcign bill of 
■ exieha^e made nter it is due, is 
• 'flvidenoe to Mnpott the aU^adons 
: -^xr Ae dadatatioa of a due preaent- 
. inmt for pBTmemt, of a protest, 
."■ad cf tegular notice to the defend- 

jnL Oreeimay V. Hiitdlty, 51 

l^^fbaiog liable to A. upOD a bill of 

— -L— ^ accepted bj nim for the 



latloD of C. promises A. 
"iflf. iadoTM another bill in lieu of 
, r$bu> vhiob was to be dnini by D. 
:„«BM) £■ and delivered by C. to 
■ \.A-~C^ie^^J6n ^. a bill drawn by 
.:llf}. upfw JS> and purporting to be 
' ipdq^ed by £>, and A. delivers up 
--ihb f(Kmer bilK — In an action at 
,i^|]w swt of: j4' sRtiinst if. 00 the sub- 
i.^atiVM^ biU, tSe lafter is not pre- 
; idiwleii ffOtn shewBg that the in- 
t,'4oracnwt ia.aforgery. Moxonv. 
ci/Wiii^K-i'^ . 5° 

rj .'^L OF LADING. 

See EaiiWHT. ' Stoppihc ih Tbah- 

nvu 

BOND 
&e;ETiDXNCB, 10. Lincolm's Ihh. 

', BRIDGE. , , , 

A bl)" across a publiO' biidge ke)>t 
■■ h»(diodii«(apt latitBearfflbeiL is 
^tm^nilM Mdvttoei that ths'jaolic 
. have only a limited right to use the 



..(;.fa.- . >■-... lifi-.: v-tfifanin- 
dictmenL for not kecpins it ui r«- 
ttair, sttltai (hat it is aoAfbr Ihi^ 
'ldHg*s W)jects, " at tli<A?'ftSe¥ill 
and pleasure," the vdnadl^^br'fl&I. 
Rex y. Marjuu_^^"BuA^K^, 



BROKE*. . ^^; 



CARRIKR^ -: mmoI 

TTie tutwl notice given hy"Wr- 
tlers exempts them from the1irt|a- 
bilfty for the loss of goods f" 
the value of 5?., unless the apSi 
ance of the ^oods neceSi ' ' 
cates that vtey a 
value. lXstt.fl v. Froniont, 

■ ■ Ca8«.-'" ■ ■■•"" ' 

CERTIFICATEJ^u-fc." 
See Banxbupt, to. 

See Ship. 

. - vag 

CONVOY Ag;^, . ^^.-A 

See Ittuvttkitct, lOt'S ^99; afir 

COPYRrOHT. 

I . The asju'gnmcnt pf »[ijr^|lS 
der 8 Aun. c. 10. inust''be u^;VVi 
Power M.n'alkeri 

Z. A psirol agreement lietw 
proprietor of the copytigfil 
wotK B^d another peiBoO) .that the 
latter for a yalvfable oondTdcAtioD 
shall have ttie C^clO^e publicatioo 
and sale'tf it M: VvtM' ^"^ "ot 

It con- 
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COVENANT. 

See Ship. 



!• Carenailt m a lease to insare and 
keep inaured a specified sum of 
money upon the premises. The 
lewee effects such an insurance, the 



poUcT containing a memorandum^ 
thai m case of the death of the as- 
•uredy the pc^icy might be con- 
tinued to his personal rcpresenta- 
Ihrei provided an indorsement to 
tkal meet was made upon it within 
-diree months after his death. The 
lesaee dies. An indorsement con- 
dmttog the policy to his personal 
feptl^sentative was made after the 
aspiration of three months from 
the time of his decease^ — Held 
that under these circumstances 
there was no breach of the cove- 
nant to keep the premises insured. 
Doe V, Laminjfr^ 73 

tp Letting lod^in^ is not a breach of 
a covenant in a lease not to under- 
let any part ai the premises without 
the licence of the lessor. Doe v. 
J^^mingf 77 

COVERTURE. 
See Baron and Fsms. 

DAY, FRACTION OF. 

Where goods are seized under uji,ja» 
-the same day that the party com- 
• mits an act of bankruptcy, it is 
open to inquire at what time of the 
mj the goods were seized, and the 
not of bankruptcy was committed ; 
and the validitv of the execution 
depends upon tne priority. Sadler 
T. Zeigkt 197 

DEDICATION OF WAY. 
See Wat. 

DEMURRAGE. 

f • Wheve thene ia a alfoiilation in a 
Viwu IV. 



charter-party, that a certain niun* 
ber of nmnine days shall be allowed 
f6r loading the snip, the freighter 
is liable for her subsequent deten- 
tion for that purpose, although 
the loading of tier within the spe- 
cified time was rendered impossible 
by ice in the river where she tay ; 
but after her loading b completM* 
he is not liable for any delay that 
may arise in dispatching her, occa* 
sioned by the accidentia impoisi* 
bility of obtaining her clearances* 
Barrett Y, Dutton^ 333 

z« It is no defence to an action ror 
demurrage, that the delay in un* 
loading the ship arose firom the act 
of custom-house officers, in unlaw- 
fully seizing a part of the cargo. 
Betsey y. Evans f 131 

3. The consignee of a particular par* 
eel of goods by a general ship, is 
liable to the owner for not taking 
them from the ship in a reasonable 
time, although the delay arose ftom 
the necessity for an order from the 
Treasury to land these goods, which 
the consignee used the utmost dili* 
gence to obtain. HUlY^Idht 327 

4. Where a bill of lading of goods by 
a general ship deliverable to order, 
contains a stipulation that the goods 
are to be taken out in a certain 
number of days after arrival, or to 
pay demurrage, the indorsee of the 
bill of lading who takes out the 
goods is liable for demurrage, from 
the expiration of the lay cUtys cal- 
culated from the arrival of the ship, 
without receiving any notice of that 
event. Harman v. Clarkey 159 

5. Where there is such a bill of lad- 
ing, if there be any inaccuracy in 
the entry of the ship's name at the 
custom-house, whereby tlie owner 
of the goods, notwithstanding pro* 
per inquiries for that purpose, was 
deprived of the usual means of be* 

Ff mjf 
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.;. jag infbnM P^ thi»;iftip'» arrivml, 
- 4b»(iQnrage cannot be recovered. lb. 

:6«' Althou^ by the bill of ladmsthe 
tN»ds are deliverable to merchants 
Uk London, whose residence is well 
laiown, no notice to them of the 
. ship's arrival h necessarj to render 
mm liable for demurrage. Harr 
man v* Mdnif i6i 

c 

DISTRESS. 

S^el^AHLKKXTBT^ 6. PLEADING, I. 

DOG. 

In an action on the case for keeping a 
(dog which bit the plaintiff, it is 
not sufficient to shew that the dog 
was of a fierce and savage dispo- 
sition, and usually tied up by the 
c(bfbndant, and that the defendant 
^pi'omised to make a pecuniar}' satis- 
Taction to the plaintiff, after the 
latter had been bit by the dog. 
BeA v. Dyson, 198 

EJECTMENT. 
- See Evidence, i, 2, 3. 

; „ EVIDENCE. 

See Bankrupt. 

I •Upon the trial of an ejectment re- 
specting Black Acre, between A, 
ajii.B*9 in which it was necessary 
foe A. to prove that he was the legi- 
timate son of «/. S* — A. afler 
proving by other evidence that </. S, 
ynm his reputed father, offered to 
. -ctve in evidence a deposition made 
0^ J. iS. in a cause in Chancery, 
ilMtituted by A. against CD, in 
9r4er to perpetuate testimony to 
(he iilleged fact disputed by C. D. 
ifaat he was the legitimate son of 
. a^ 4Lt in which chaxacter he claim- 
^ W nKltte in remaipder in White 



Acre, which i«as ^dso claimed in 
remainder by C^D, — JB* the de- 
fendant in the ejectment^ did. not 
. claim Black Acre under either A* 
or C. D. the plaintiff and defjspdant 
iu the Chancerv sqit. <^ {IcM. by 
the Judges ( GriiAam B. dissejc^bi^nt) 
that according to law, the d^j^osi- 
tion of J. S. could not Jbe received 
upon the trial of such ejectiiieni 
against B. as evidence of decla- 
rations of J. S. the alleged iajher, 
in matter of pedigree. Berkeley 
Peerage Case^ 401 

a. Upon the trial of an ejectment 
respecting Long Acre, betweiEdi £. 
ana F., in which it was necessary 
for £. to prove that he was the legi- 
timate son of /F., the said W, 
being at that time dead — £• afler 
provmg by other evidence d^at W, 
was his reputed fatlier, offered to 
give in evidence, an ^ntry in^ a 
Bible, in which Bible W, had made 
such entry in his own hand^- writing 
that £. was his eldest son, bom in 
lawful wedlock from G. the wife of 
FT., on the ist day of May 1778, 
and signed by W. himself. Held 
by the Judges unanimously that 
such entry in such Bible Tor in any 
other book, or on any otner piece 
of paper,) could be received to 
prove that E, is the ie^timate w(f^ 
of W* as evidence of the dedaradon 
of W. in matter of pedigree. Ih. 
3. Upon the trial of an cjecUn^t re- 
specting Little Acre, betwten N» 
and P., in which it was necessary 
for N, to prove that he lyas the 
legitimate son of 71, the said 7*. 
bein^ at that time dead ; i^^ after 
proving by other evidence Uiat T, 
was his reputed father, offig^ to 
give in evidence an entry iA a bible, 
in which bible T. had mad^ such 
entry in his ownliaii4-wvitu^ that 
N. was his f Id«i|t soot Jbigipv^f^^ 
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wedlock, from J. the wife of 7^ on 
the ist day of IVfay 1778, and signed 
by J*, himself: and it was proved in 
evidence on the said trial, that the 
said T. had declared ** that he 1\ 
had made such entry for the express 
purpose of establishing the legiti- 
macy and the time of the birth of 
his eldest son iV., in case the same 
should be called in question, in any 
case or in any cause whatsoever, by 
any person, after the death of him 
the said r."— Held by the Judges 
unanimously, that such entry in 
6tich bible (or in any other book, 
or on any other piece of paper,) 
could be received to prove that iV. 
is the legitimate son of 7'., as evi- 
dence of the declaration of T. in 
matter of pedigree, (but with strong 
circumstances of suspicion on ac- 
count of its particularity.) lh> 

4. The official letter of the comman- 
der of a convoy, to the admiralty, 
at the end of the voyage, seems 
good evidence of the facts therein 
stated respecting the ships under 
convoy. IVatson v. Kitig, 272 

5. A notarial protest under seal, is no 
evidence that a foreign bill of ex- 
change has been presented for pay* 
ment in England. Chesmer v. Noj/^Sf 

129 

6. The entry in the office in Somerset 
House for licensing stage coaches 
is no evidence to prove that the 
persons named in the licence are 
owners of the coach. Strothcr v. 

* Willati, 24 

7. An entry in the register-book at 
the custom-house stating that a cer- 
tificate of register was granted on 
an affidavit by A. that he was an 
owner, held not admissible as se- 
condary evidence of ownership 
aeainst A,, although all the affida- 
vits on which registers had been 
mmtcfd were burnt at the custom- 
Ildttse. Teed v. }iartiny 90 



8. In an acdon^n a poKey of jntur- 
ance, subscribed by the defendemt's 
agent under a power of attorney, it 
is sufficient proof of the agency, 
that the defendant is in Uie. habit 
of paying losses upon policiei( so 
subscribed by tlie agent- ■ iti his 
name, without producing the power 
of attorney. Hanghton v. Embank^ 

,-88 

9. Where issi]|e,isi joined on 7ion est 
Jactumf, some evidence ii^usft. be 

given of the identity .of thi? {larty 
executing the deed, which is not 
to be presumed from its paving 
been executed by a .pciispn ^1 his 
name^ in the presence of the f^ttest- 
ing witness, who was.unacq^^jiited 
with him. Middl^on v. San^ord^ 

10. If a bond be declared upon 96 the 
joint bond of the defendant Wjik two 
other persons, and the deCepdant 
pleads that it is not his dced» pt the 
trial it is only necessary to prove 
that the bond was executed by the 
defendant. Ih. 

11. It is not sufficient oriW^cie evi- 
dence of a letter being s^ht by the 
post, that it was written by a mer- 
chant in his counting-house, and 
put down upon a table for the pur- 
pose of being carried from thence 
to the post-office, apd that by the 
course of business in the counting- 
house, all letters deposited o|\ this 
table are carried to the post-office 
by a porter, llcihcringion v* Kemp^ 

■ 193 

12. Although a person has berti im- 
properly examined before coftimis- 
sioners of bankrupt upon a sub- 
ject unconnected with the interests 
of the bankrupt estate, with a view 
to procure evidence in an action 
depending against him, tli^ exami- 
nation may be used a^ evideAce by 
Oieplaintifrat the trial (^fthe^iiction, 
and the Judge at Nisi Prius cannot 

V f 2 inquire 
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f ' inquire isto the nlnua of tfaV a*- . 
tharity of the great seal by which 
•'i'MMeMtnlaMionWu^tsiaai. The 
^reoiecly of a party to imptttfnly 
->>>Mcamiaed, ii' b]r an application ta 
■i'lAxLocd CfaanoeUor to hue the 
.1 lAai^Mtkn takca off the file and 

^]i la an action against the gheriff 
---Arm&lMtetumtoawrit ^J.fa. 
vwhnfe Ae -dtteaee rests iukm the 
■i .wlUill^ of ftcenmiMia) or jbank- 
■iinpttiy, if icappeon that the awg- 
>.:>flBeaarotfae real nartieS) »declara- 
.^-4Mn ky ane of them who wm the 
f . petitioning creditor, nude subse- 
ii-m^uAj' ta the euing out ct the 
iKdUammoa, that the bw^mutt did 
jiMit<av<D hin looJ. i> aduinibie evi- 
t>::datee <« the part of the plaiMiff. 

thuAmt^Brntb, 38 

*fi Tofnrra aa«iamttie4 copy of an 
■■j&Ui' |w4gvrat| it is oot enough 
!>vftr the vnaeas (• my diat he exa- 
;:. minitil tiie oppjr with a reowd pro- 
il ducad to hiiBHi the reoDi over the 
■'jfouT' Gouts, at Dublio, where the 
n'McoidftoCAe supefior Iri»h courts 
,'- :«re JMBt,nritbout seeing whence the 
biirecwd .hi -question was taken, or 
^riliMmixgthe pctvon who produced 
>o it.to. be an: officer of toe court. 
sAi^mnknaH».-x. Synge, 372 

<MJ^ Ilk^jvctwent/ar a house, to shew 
i-nt)|M^tt3iR'sitmM in the parisli men- 
^A^oned in the declaration, itisprima 
^Kie evidence, that the place in 

which it stooda. is watched by the 

wetchmen of that parish. Doe A. 

Oiauai f^ WSeh\ 36+ 

TIS1I-". KXBCtmON. 

.3UTA [iSaV-lASOLVSNT. 

The validity of an execution under 

a/E. fi,ycawiflt,lw hapeached at 

I^ Frius on the ground that the 

-nifUbiu^'dught to^velK^ re-' 

sldciaibni lie, 'lo v'-i'ig ^i .■•'iJ'''!/.(ir. y. 
01 fnulla »(b b9i9faio ^d 'a (Sonsilii 
9d E 1 ^ ■ 



: rrived b}r mnjbaat, or thd diete 
was an irregulaiity in ibe'retura ot 
the writ. Hi^ilmim\.WtAf^, 

■■---' '•■■■-'. Is* 

EXECUTORS ANI>. ADtfltlt 

STRATORS. 

See iHSiTKANci Broki^. 'l- 

If a plaintiff suing in trover as adr 

ministrator is so described on the 

fiice of the decbrUiui, afad makes 

apTo&rt in curm 0^ th^ Jpttets.of 

adnunistntiDn, it is nnoec c w w j on 

■fltgoiltypleaaed, topfodiiciUmn 

- at the tnal, although the cbiw£ of 

action accrued afler the death of 

the inteatate. t fl^itfMn ▼. Kit^, 

HRE, JNSURAWPE,AeA(«ST. 
Set CttvXNAlft, \t. ■'•■' 

I. AcoffeeJiouseisnotan1ni^"w!@uo 
the meaning of s policy ol^ uin- 
rance against fire, enuneratwiz the 
trade ofau inn-Weper, with o£eiS| 
as double hazardous. Jiot,rtl^- 
ing, . 76 

3. Policy of insurance against fire 00 
a man uiac lory : From the negli- 
gence of a servant or the assured in 
not opening a register, smoke and 
heat from a stove used in the majiu. 
factory are forced into a room, and 
greatly daninge goods, witliout ac- 
tually buTTiing any, the fire not 
being greater than it ought to have 
been had diere b«en ftee vent fir 
the smoke end heat : ^-^^RtiS' hdd 
net to be a lots witluh tM polCT. 
Austin r. Z>rim,' -^160 

FOREIGN JUDGMfiNTF; ' 

ste EviDHNcB, 14. , ifiimvitrif 

1. &i an action onaJbrebnK 
niejadgniciit {rtvouiCM u 

.i^.f ■'■'■" -■ J-i'-i-i-y X-'—.-m 
n=>i() [i- -ir-j.-i-.v^iv.-: j,,!- ^ ^,JsSt 
•KVil cioii ;;-siija*i.q Liiiyri»oi 
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ittttil be authenticated by the seal 
of the foreign court ; or evidence 
must be given that the court Jiat 
iK> flinlf and then the judgment may 
be eitablifhed by proving the hand- 
writing of the judge. Alves v. 

Bunhwry^ 28 

■ ■ * 

d FOREIGN LAWS. 

Th^ Written laws of a forei^ state, can 

. .oply be proved by copies properly 

. aiitnenticated* InSlarr.Heinrici, 

J55 

FREIGHT. 

See Dbmurraox. Lien, 4. Ship. 

^ I. Where there is a charter-party CO* 
venantiag for payment of freight 
on a right and true delivery of the 
' , i^oods at a foreign port^ the freighter 
"jis not dischargea by the master 
there taking ftota the freighter's 
agent, who was ftimished with funds 
to pay hnn the fVeight, a bill of e^- 
change upon a third person^ by 
whom it is accepted ; if the bili is 
not duly honoured; although the 
agent fail with the amount of the 
freight in his hands; unless the 
master had the offer of a cash pay- 
ment, and prefered the bill for his 
own convenience. Marsh v. Ped- 
der, 257 

a. There' is an agreement to carry a 

• passenger on board a ship, mMn 

iiondon to the West Indies, the 

Sassage-money to be paid in Lon- 
on before the commencement of 
the voyage. The passenger puts 
his baggage on board in the Thames, 
Meaning himself to embark at Poru- 
. • iBOUtb* The- ship is lost in going 

Mtud to dviisIaGe*---The p 
; ifWmfy cannot be^ recovered back. 
^AUter if the agreement had been 
to carry the passenger from Ports- 



moitdi to the West Indiee. Gilkm 
T. SUnpkm^ ■■■.-, 441 

3. In an action for tMAty damage 
done to the goods bj|r Md stoMge 
cannot be given in ev«deBee»«idher 
as a coai^lete defence, io^'innasiti.. 
gation of damages. Sheek v. Do- 
vie$, ■^'■'^ .if r.i i|^ 

4. tinder a ooiveBaiie:in"ar'^tahafler* 
party to pay freMit ef AkmtftbY 
the pound, neiwe^iitat iberUvg^ 
beam, —..freight is. d«e on tb^tont- 
side skins in which the ^paclcages 
are contained. Moon^m v. 'ihigef 

5^ Where the master of' a iliipi jras 
hired Ibr a voyage/ to dw-fiast 
Indies by a written agreeOMnt, 
whidi stipoUrted tkatihe aUnhi 
receive 1 20I. ** in lieisof pcMleKb ;** 
and a onestion arose whedicr He mm 
entitled to thefi^ighsof i|poiti:dar* 
riedin the cabin, wtiiciv de^ettled 
chiefly upon the dispute nwairfng 
ofthemfTd'^prhikgep" Mdfliat 
what the partie* said oppb the |lib« 
ject before and at tbe^hae^ wketk 
the agreement was entered into, 
was admissible in evidence, and 
that the owner then haviar told -the 
master he should have £e uee of 
the cabin for his own beaefit, the 
latter had a rieht to retida the 
cabin freight. Birek v. DepMert 



HORSE. 
See Warrautt^ i. 
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INDEBITATUS ASSUMPSIT. 

See Assumpsit InoaBiTATUs. 

-"■*• 

INDICTMENT. r" 

log allam m a shape which noden 

it nozioui, is guilty of ao indictable 

offimce, if be ordered the aUom to 

Ffj be 



^!. introduiciid into the bread, 
ifdtliou^b he gave directions for 
jEUixIfig it up ill a manner which 
JVOuld have rendered it harmless. 
^fyx y. DUwtf 1 2 

2*.,!ffi^ questipt) of exemption from 
.^oU, cannot be tried in an indict 
Mejxt against the turnpike keeper 
jSsyr extortion in taking the toll, 

r \'Uolesfi the ground of exemption 
!WM specified to him at the time 
(ifh^, the toll was taken. Rex v. 
-Mwl^n^ 379 
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INFANCY. 



i^ A person is liable as acceptor of a 

^^ of exfchange, which was drawn 

jrfiile. /Ke was an infant, but Was 

.'accejprted by hini aflcr he came of 

l^e. Stevens v. Jackson, 164 

a*^{bncy is a good defence to an 

J action 'on the warrantry of a horse. 

[ffwptett T. HasxoeH, 1 1 8 
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INSOLVENT. 



^iif^, per^n who has been discharged 

^^^}*.^an insolvent act, which vests 

yp^ effects in tlie clerk of the peace 

);3mytil an assignee is appointed, be 

Ijjae^itted by thfs body, of his cre- 

^^ai|ors to (continue in possession of 

'^^{he effects. which belonged to him 

^Leibre his discharge, no assignee 

oeing appointed ; these effects, 

..wiijetner mentioned in his schedule 

' or not| cannot be tiiken in execution 

. by a "creditor* who afterwards obtains 

i' judgment against him. Hindle v. 



INSURANCiE. 



Set PARTl*ERSHIt, 1. 

UrAti^QJ tfx the, common (oi^ by 
!^^ inmwceijffub,, where , the /nera- 
(y^ben are not responsible for the 

id 



solvency of each Other, is valid^ 
althougn the sums whicli they re- 
spectively insure are not specified 
on the face of the policy. Doted/ 
v. Moon J \ 166 

2. A policy of insurance containing 
a warranty that the ship shall sail 
on or before a given day, may be 
altered, pending the risk, by a 
memorandum, whereby the under- 
writers in consideration of a further 
premium agree to cancel the waN 
ranty, and to make a return of pre- 
mium if the ship sail with convoy. 
Ridsdah v. Sheadcn, 107 

3. A policy in the common form, 
upon goods to the East Indies, 
ceases when the ship has delivered 
the Company *s outward cargo at 
a port in the East Indies, nmi will 
not protect the gdtitls to 'a mar- 
ket in an interUiedidte vdyage 
made by the shfp befoi-e her fii^ 
departure for Europe. Richardson 
V. London Ass, Co, 94 

4. Policy on ship ** at and fVom 
Antigua to England, with liberty 
to touch at all or any of the W. 
India Islands, Jamaica include." 
Held, that the ship undtT the 
protection of this policy mtdit 
touch at any of the W. ' India 
Islands, although not in the direct 
course from Antigua to England, 
and stay at such as she vfsited the 
time necessary to complete her 
homeward cargo. Metcalfe v. 

5. Where a ship insured is warranted 
to depart on or before a given day 
she must actually be out of her 
port of departure on thai day. 
Moir v. Royal Exchange Ass, Co* 84 

6. A policy at and from Portneuf, 
a place above Quebec, c(mtained 
a warranty .to toil on or bdbre 
:^8th October. Before thit day 
the ship actually did satl fifbm Port-' 

neuf 
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neuf to Quebec with a crew suf- 
ficient for river navigation. She 
did not obtain her custom-house 
clexu^nces at Quebec T where 
all ships coining down tne St. 
Lawrence clear out) till the 29th, 
and she there received some men 
on board to complete the crew for 
the voyage. For want of a pilot 
she did not proceed from Quebec 
till the 3otli. Held that under these 
circumstances the warranty to sail 
on or before 28th October had not 
been complied with. Ridsdale v. 
Newnhanif 1 1 1 

7. A licence by the crown ** to A. 
& B. on behalf of themselves and 
other British or neutral merchants 

germitting the vessel J. to sail in 
allast from London to Holland, 
notwithstanding any thing con- 
tained in H. M.*s order in council 
of 26th April 1800," held to be 
insufficient to legalize a policy of 
insurance on the ship in this voyage 
on behalf of the owner who was an 
alien enemy. Grif^ v. ScoHy 3 J9 
8* A prospective licence from the 
crown for a voyaee from an enemy's 
country, granted afler the voyage 
lias commenced, is insufficient to 
render it legal : But if the parties 
to a policy of insurance on this 
voyage contemplated tlie obtaining 
of a licence, the premium may 
be recovered back by the assured 
from the underwriters. Hefirt/ v. 
Staniforth, 270 

9. A retrospective licence granted 
by the S» S. Company is insufficient 
to legalize a voyage from the 
South Seas ; nor cfoes it make any 
diflerence that the goods brought 
home are the proceeds of the out- 
ward cargo of a ship to which a 
prospective licence was regularly 
granted. Come v. Barber^ xoo 

10. To coDftitule a tf/rancfmgf witliin 



the meaning of diat term in a 
policy of insurance, it is n6t enough 
that the ship strikes on a rock and 
falls on her beam ends. M*Doude 
v. R. E. Ass. 2]yj 

11. One English ship fires at am 
sinks another under the mistaken 
notion that she is a French priva- 
teer. This is not a loss by ihe perUt 
of the seas. Cullen v. Builer\ 2^9 

12. Where a policy of insitrimce 
contains a warranty against tfepStfe 
in port, if the ship, to avoid' Mfdh 
seizure runs to sea before rfter is 

^ properly loaded, and is, in con- 
sequence, obliged to go to a port 
out of tlie course of the voy^e 
insured, the underwriters arei i^pt 
liable for a subsequent Io|^. 
O'Reilly V. iZoyo/ Exchange Jss. 

246 

13. Where a policy of inaucfpce 
contains no warranty again>t sei- 
zure in port, if the ship to avoid 
such seizure runs to sea before she 
is properly loaded, and is in conte* 
quence obliged to go to a port out 
of the direct course of the vo^aM, 
insured, the underwriters are liable' 
for a subsequent loss. O'ReSjly 
V. Gonne, . 2^ 

14. A loss arising from rats eating 
holes in the ship*s bottom ii Ifot 
within the perils insured a^ai^t 
by the common form of a policy |of 
insurance. Hunter v. PoUSy ' 2pt 

15. Policy "on 40 carboys of vitribL' 
They . were carefully stowed 'bn 
deck : but caught nre, and wc|re 
necessarily thrown overboahldv^fhiff 
the voyage: tarboys ot lAimi 
are sometimes stowed on the detk 
and sometimes bedded in sand 
in the hold, where they are con- 
sidered safer : Held that th^ under- 
writers in this case were liable 
althddgh there was no eoikftuBica^ 
tXtsti t(0 them that nief cttfbojf 1 wCta 



jnia.trjBtlmtmbi'^-'i W.^ r .-■■■-■ 141 ■ 
mM.^lMA, thm.<ibe lotdenrriun on 
'^> podfl iiAuTad.^ftom. Laodon to ■ 
ni tfJ>qwrar»\wwfe 0% liable far an 
.■n .«|enigftlM>t'-'vh»etfae riiip being 
ktti-fiepUuwd vi' rec^tured wu sent 
C9i:4M« nr ThiHii'i stript of all her 
' riectlwtd*. Mi die ciptBin not being 
.u(f |it4e«a bi»kTTi*al there to procure 
■■a ;*fr«b.iCr*ir(.:oi torwte money to 
'1 -.ffftbl^ tainge, iiBmediWely sold 
./c,(litVi«lua.«id cai|^, »'td brake up 
'n ><tb0: 'i-MmntUKf Vnderuood y. 



poiated w-4be'> [Mrt frooFwl 
Hup coiiiKntK!6§ ' tHr iHnnewEra 
t<^r<V< 'Ii*' )■ IK* bound t» call 
for octf*af at ft jrort in the Mane 
ai tfis voyage from whitifi eMvoyi 
art af^tnnted. Part ». f ■" 



.v>|7. Id an aotiob on a nlusd polic!}'. 

' ' it i> no defence to prove that the- 

•■■ured^*e;C««4<wd the amount . 

of the wttttioii in 'fliis policy fronr- ' 

m f^4)VbAMPrri(crB«n;anotfterp<£cy, 

■^jnli\ Itiarctibiect. nmtter inniMd be 

/n-^94MB)d -tovw^-a v^w eqnal to: 

.■~it ^ ■un received and tfakt sought 

to be recorered. Botufield v. ■ 

■ IKKiBBHW that's policy of insurance 
'•at-ftt#IHM<9tbtaieit'' will attach 
~ ~ fcflBt^v Gibnltar Bay, 
jilii&. 4oe> npt actually 
kffthei'Q^rriuD. Pari t. 

,J^ [A^lWaiir-ed* to.be coMidereS 
H.d H*MWW ^^«i Wth ««»oy from 
»[b |ii E Ww y rt »*'- jyrtK " mejpioed the 
-nqff^'VI'^W^BnWiP' ^'<>'^ received sail* 
■inmi Wfl J ' ffl^iti^^ vithin tbe limita 

^ ■-•AindMBWif.do^ ijlawttesirom 
M JfWdidg with tH« great- 
^ui«,d«at, Mwral ^t be< ' 

,o^Put9^ur«d,.aheb«ing dc < 

meet with some other ali^s for 
ly. wanl of i>iloU. iijWfrtlrt/e v. SAtv/- 

^^^b. la an acUou on a polity of iiisu- 
_^p rancc, it will be picsume^ thnt ilie 
*j^ fibip »»Bi[»iiml wrfh.tiie provisions. 

ai »r,M!»^'=5»»^;*&li» MU*l>«:W«"''"'y 1 
uprovL'a. 2rt0i*H<e« v. Lance, 131 



«>. Where tbera ia an iiMUi«Bde on 
fireigh% if the ifaipbe' elMrto«d 
(m that voyage, And ia gwttv td a 
denadon after loiling npOn k and 
befim anygotfdi are loaiMi the 
aaauradare not entitled td any 
return of' premim fbr ahovfr^inU- 
raati Ma^ v. PrtU, ■ '197 

i^. To iD«*lidate a poHcy ob ritn oa 

tW ground that aheaailfetiWUMnt 

" <'«ei»ay, it it necbMWn to "|>rove 

: thatthiehapfKitedWiih-OiftpMi^of 

. ihtumieri Mettml/er. Fiirf^i 11$ 
^34. Wher« thwe U a mkMUlHt in a 
policy of iasuranoe, -dMt Itit tbip 
■hall lail with convoy, At nMiy no 
without convoy front' hw taading 
port to the plaM of reodnvou 
for convoy for the voyiiftf; •]■ 
though there be convoy Ib^'shtft 
on other deaUnRtiotu between toe 
loading port andphee of i«ndei* 
Tous. WoKKiekr. Sem, ^ 6» 

INSURANCE BROKEA. 
Set LiEM, 1. 

1. tnauraace broker* were «rdat«d l« 
. cBecta polin *' at and fi«oi-Teae- 
riffe to London 1" Htfldtbat thaj 
were liable ft>r not inserting in it a 
liber^ ^* t»touch and atay at^ or 
aa^ of dw Canary ialanda," that 
bemg nanally inaerted in jKiltcica 
ham T«aarifle. Malio^ v. Bar- 



ber, 



IJO 



2i Wbere an inanrftice btatiMj^wben 
L inttmcted' tff cfiiMt' a ^olMy on 

^oodir'ia lnfijnn«i''tfaM'fb»^ were 
{_ M»dv^ ■ ■fim\^MV<^W that 

mm which tne rii£ ia to com- 



iHDex. 



ftB^igsnee, if he eftcts the policy 
:-;■.• in the common form, '* bM*~' — 
: I; the adventure upon the uia _ 
M- fiem the loading thereof aboard the 
wid ahip," Park v. Hamtmd, 344 
- j. loMirance broken who hare ef- 
._. , fected a policy without notice that 
^-, jt ia not OD accdunt of the pcnon 
£v ttoaa, wbona they receive the order, 
s '•.. haTe a lien upon it for theb general 
Qc . iHlance due from him) and have a 
■ic: Bflht to apply to the utii&ctioQ of 
, — tiiat balwce money received upon 
the policy aa weir after at before 
notice that it bdonga to m third 
r.' -peraoni but if they pay the over* 
>-. - phu received after audi netice to 
^' „ ' .the agent, the amount nu^ mHI be 
- feoovared from them in an MtioB 
., ' fqi neney had and received by the 



6. HrU thM'liuimieff'bitfeiMlriw, 
' without a del cfydllv^MitaniMiaat 
1 efibetod Mdiciea' inl tfatfr Mm 
in vmich ttcy-weni db> 
■cribed " as ageM■,'^ eouMxiot in 



an action fer premlmui feytHe aa* 

Xet of a bankrupt onderwltflr, 
had (ubicfibed theafe pt^ei, . 



pviiwipal. MaM ii Forrtilert 60 
\. JMHHWCe brokers holdine a politer 
. -flD which a loaa hoa happened, 



come to « geoeral lettlement of 
,i ■-■ their account with one of the 
.„' onder-writera, including hia sub- 
^. Bcription to thii policy, and for the 
,;., balance found duet which was ra- 
I , . thei leta than thai ainouDt* take a 
bill of exchange thus him at- three 
■nonths, but without erasing his 
naoia from the policy : Thii bill 
they retain in their own poaieaaion, 
and on the underwriter's becoming 
■,i V;. baoikrupt, prove Jt upon hia estate 
■•r.-' aa IL debt due to tnemadvea : — > 
Held that under these drcum- 
ttancea, they were liable to the as- 
sured for the amount of the sub- 
Bcripdon. WiUnJwm v, Cia^ 171 
,. ^ In an action for preminma of in- 
. Hirance by the executors of an un- 
■, derwriter, against an insurance 
broltflTt he oaoBot set off, or de- 
dacti letunH of premittm which 
,:v:. «aaruid«i)«r:dia'deathi)f Ike tea. 



set off a total loM ifWcb Mt<b^ 
pened before the batikrspti^ but 
which had not been adjoalM: ■!- 
though the poliriee- hai'tlifWa re- 
mabed in tfaeir hHkda^^ wM^dMj 
had actually paid tk* anndtat of 
the loss to their priiioipA-''>-'%i>i«- 
V. Laxgkom, ' ■ ■ ■ > '1 VJ96 

iNTERfisT; :^;^ 

Tbe pUptiff is not eoMt^/lb in- 
terest in an actJen, on it flteign 
mdgment. At kim im •*. MimfVrw- 
traoitt ■''■■■'' ill jSo 

LANDLORD AND iVK^kT. 
Sm B4Jrut^qb.|fliju ' 

. If after the expiration of a wtittaa 
lease containing a covenant by the 
tenant to keep the premises m re- 
pair, he verbally agrees to' hold 
over, paying an addiliondJ rftnt, 
nothing more being expnMi«ed be- 
tween the parties regpectinff the 
tennsof the new tenancy, hen pre- 
sumed to hot<l under the covenanta 
of the former lease, a« fer ss they 
arc apj})icable to his sew situatioa ; 
and il the premiaes are afVerwarda 
burnt do*n by accidental fire, he ia 
bound to rebuild them. Dirbttw. 
Alki^. * «r 

I. If a lease eontsUh 'Waii^fc Mpt w 
the tenant to keep the pr^&M fa 
repak-, and a oovMus M tirint 

tBen tot * M^f Ifl^ iiim aAJM^ Wn t 

-^•K Ibiilr M» IMw!&S, bk 



«». 



I.M D EX. 



jioi VmMl lo ikm ant^ai <if the 
4ttra la<b« inmred imder the latter. 

. . *. /^. 

Q. .Whetlier a landlord qbb follow 
.gild4k)train.i>pon §^ods fraudently 
femoved from the premwet the 
.JM^bt b^foiie the rent became due, 
Jtqr ithq {Mirpofie of avoiding a dis- 
treis?, J^Urneaux Y* Faiheny^ 136 



,, LICENCE, 
fflie Imbvrakcb, 7, 8, g. 






LIEN. 



S^^ Insuraxce Broker, z. 

I. A shipwright in the River Thames 

has no lien on a ship taken into his 

' dock to be repaired, without an ex- 

'jiH^eM a^teeraent for that purpose, — 

ciiedft bting given hy the usage of 

-fMAe io the owner of the ship for 

the repairs. Aliter where a ship- 

*wriffht deals for ready money. 

^ JtmUk V4 MitehtUy 1 46 

2» It A. employs B. to effect a policy 

of intfaranee-for his benefit, and B. 

f^mMho^ 'A.% knowledge employs C. 

- •to effect the policy, representing 

. IridHfllf 'la- C. as the prmcipal; — 

nClkaaviKen on the ipohcy as against 

^XA* tot the general balance due to 

rkm ftwn B* WnU»09d y. Belly 

IT: it;.. 349 

%fJihf^Oiti Af Bale of leasehold pre- 

.«WiM^ th^ :purchaser accepts bills 

p\QJr exchange for the purchase 

«li}Qney,; and the original lease and 

' i^^ as^gaiment executed by the 

• ^^i^Uflibr me 'deposited with a - third 

' iJMipn an a collateral security, to 

''oe delivered up to the purchaser on 

' WimeBt of the bills. The sclh?r, 

jjpft^ .aome of the bills are paid* 

[^eetai; paaaessHm of the lei^se from 

'^6 d^odtary, and pledges ii^ with 

a irbLQi, bmA' jl&fe. advance 





dorses Iho autitaadiog bllii. » 
Held that the i^w^ees had no lien 
on the lease beyod the amount of 
tliese bills. Hifiper Vn BamiboUom^. 



121 



- 1 



4« A ship is ckattear^ for a particulv^ 
veyage fos a gross' sun by w«y4>f 
freight. The captain signs bills of 
lading for the cargo, ( wliich is the 
property of and consigned to a 
third person,) specifyii^ a rate of 
freight amounting to a- less sum 
than that mentioned in the charter- 
party. Held that the ship owner 
had no lieu on the cargo beyond 
the freight specufied in the bills of 
lading. MUchM v. Saufe^ aoS 

5. An issue out of Chancery* osi toe 
question whether «/• £• had at a 
particular time .ai^ lie» on cectata 
goods or thtir produce, must be 
found in ^he nf^^ye, i(rj, S. was 
not in posttession of the goods or 
their produce, whatever equitable 
interesit he might have in them. 
Hei/xjoood T. Waringy 291 

LINCOLN'S INN. 

An action at law nuiy be main- 
tained upon the bond nsually given 
to the Society of Lincoln's Inn on 
being called to the bar, to recover 
arrears of '< absent commons," 
^* vacation commons,'* <* preachers' 
duties," and << pensions,** which 
have accrued while the party has 
remained a member of the Society, 
although he has not lived in the 
Inn, or practised at the bar. Xonf 
R9$dtfn y. Jodrell, 303 

LONDON DOCK COMPANY. 

• 

The London Dock Company are lis- 
ble for the negligence of their ser- 
vants in unloadii^,-g(WKis, although 
the C99spai^ 4ariv« no profit from 

. tt\ a y .j| ab !Q y , aiififsw* .^^A^ 7^ 

MALICIOUS 



INDEX. 
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MALICIOUS ARREST. 

Sei Arrkst, MALiciotrs, 

MbNTEfY HAD AND RECEIVED. 

f 

Affcnts in England e#ect a policy 
of insurance for a correspondent 
abroad, on which a' loss happens : 
He draws a bill upon them, which 
la presented to them for acceptance 
by the indorsee : They say they 
vcannot accep it, having no funds 
hi hand, but that on a settlement 
with the underwriters it shall be 
paid : The agents receive from the 
imderwriters a sum less than the 
amount of the' bill : Held that this 
might be recovered from the agents 
by the indorsee, as money had and 
received to his use. Langston v. 
Carney^ 176 

MONEY PAID. 

See Action, 2. 

MUTUAL CREDIT. 
See Insurance Broker. I^et-off. 

A* being ihdebted to B., on going 
abroad leaves a general power of 
attorney with him, and sends an 
order to C, to whom he had con- 
signed goods for sale, to remit the 
proceeos to B. on his account. — 
C. sells the goods, and remits the 
proceeds to B, — Aflerwards and 
before the money was received by 
B.f A. commits an act of bank- 
ruptcy. Ih'irl that B. might apply 
the proceeds in satisfaction or the 
debt due to him from A. Al/ei/ v. 
Hotson, *225 

PARISH. 
See Evidence, 15. 

PARTNERSHIP. 

u . Although one part omer ;0f aiship 
II^ . 1^0 implied authority, as such. 



to order kuuirMicM Uy^^etSted 
on account of the other part own- 
ers ; yet if they be in partnership 
together, an order to in^ur« the 
ship given by one renders all ViMe. 
Hooper ▼. Lttsb^y ($5 

2. Where there is a partnership dtm- 
stituted by deed, a notice that It is 
dissolved signed by the parties, for 
the purpose of being inserted in the 
Gazette, is sufficient evidence of 
the dissolution for ail purposes 
against the parties signing it. Doe 

V. MileSy ^ya 

PLEADING. 

1 . In trespass for taking goods, where 
the defence is, that they were taken 
as a distress for rent* having been 
clandestinely removed from the pre- 
mises, this must be specially plead- 
ed. Furneaux v. Fotherby^ 136 

2. If a bill of exchange purparts to 
be drawn by a firm conaisttag of 
several persons, in an action by the 
indorsee against theacceptaNr, die 
declaration may aver tfaat certain 
persons using that firm dnsw the 
billy although in point of tact the 
firm consisted of a single iadivi- 
dual. Bassv. Clivey . «^8 

3. Where the defendant lilrils td his 
own wall a board which overhangs 
the plaintiff's close, tile rcHifiedf 
seems to be case and nM tttHptin. 

Picketing y, Riiddy jno 

4. If a bankrupt promises absolutely 
to pay a debt barred h^ hiSricer- 
tificate» indebitatus assumpsii^'ljes 
against him on the original' c(^- 
sideratiou ; but if he only promises 
conditionally, the plaintiff mu^,^e- 
clare specially and prove 'the c.on. 
dition perfomed. Perm vVi^M^, 

ipc 

5. If ther« be » cpnditional gromke 

to pay abitl-of ^cbwge>iil&ehted 

for 



^,.. ... .. -. 

^ ift-tceepiimie, 't&a the candtdon 
' Dubeoi ^ftmed, thii csrinot be 
"HecUred upon u an ^Molute ac- 
ceptance of dl9 bJiL Langtton t. 
Conwy, _ ' ', '7^ 

C Where- w'^H^ in ^ common 
.B*vn**afenn on »hip aod gpo<ii 
xjX^JlBiM |»,. written memorandum, 
iiadB9^l>WS t^ iiuorance to be on 
lo V^mt.lh genpral averment ii pro- 
^q^f'jt^*^ Sie dafeadaot became an 
JinillflTr ^ the prenuBes io the po- 
T^S^'fiWHoned, HaugHtou v £10- 

,i-.v>^V;.i ^PEDIGREE. 
^^* See EviDKMcii 
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-91 I,.. POLICY. 

ftLj* jhjWiiiiA'MeE. Fire, Iksoramce 

^;;..; ,: *""«■ 

TOn"- ''.JPRACTICE. 
t.^0a«t fw&cai defendants ^pear 
.^M (KpsiatA attomiea and have ae- 
V pWit* couasel, if they are in the 
xtMUe interest^ only one counsel can 
t^hhe ^Bxd to addrew the jury, and 
.^p-witoeaies are to be examined 
'„ ^ DO* c«un»d on the part of all 
^^/fit 4«&iidanU, in the same msn- 
bdlT ** ^ ^ defence were joint. 
i^Bi^ftifoi^ y- Mtmm, 174 

l|^Pb(' .fl^t^tV^^" ""^^ ^ made to 
^*nii(wt«-«(. Nisi Pnus, to put off 
^Igf^ tnaJ.of an issue dicected oy the 
,3^ CIiMcellor. Sujiimr^Xifio- 
.stf^".' »63 

^H^MiMS OF mSUBANCE. 

-XqSMilllSumAVCB. iMSDBAliaZ 

bii:n:' ■ ■ - ■ BroKXR. 
blu<.^ 

m^MOMCIFAL AND AGENT. 
i''."^°"p0wcr vT attorn^, tlmsiii 



.;ccnip1ed'-#Ttfi isn iaterai^' ir'to- 
iitantly revoked by the death of the 
erantor ; and ' An bet afterwards 
oond fide dene undec. it, by the 
grantee', before notice of the death 
of the phOtxxi is attoNi^. W^ 
ton V. King, IM 

2. An i^enl who underwrites m 
'settlea IoSrl-s for another,' has' si 
Implied autliortty frum him to refer 
a dicpute about a loss to arbHra- 
tion. Goodson V. Brooke, 16^ 

3. A factor who sells goods in Im 
own name widiout a drl ertiere 
conunissioi), is a jiQqd-peUl^oniiw 
creditor acaiiidt the purchaser, sk 
^ougfa-hehflBtewrel^ootmaiutbMl 
the name ofthe ptirChftBer to his 
principal. But he ceases to be to, 
when the ' pHntiitHd < hak agreed 

.withhiiato consider t^^^r^asef 
as his, debtor^ ^^b|u.tfuieQ.«ni 
for recbvermg the. i^e^ ' mre^y 
from the purchaser. .^Su^^^'v. 
Ln^, , 1 '. j'05 

4. Held to be ~a lawiul usage in the 
Irish provision tradfV that a general 
authority to a brbW^r'to sell expirts 
with the day on which- it is gnreo, 
and that a contract for the sale of 
the soods afterward* entered into 
by the broker, is not biudiog ra 

' the principal. Dickenson v. /.iWl^ 

{. In an action for not accountingjiv 

. goods delivered in this countir to 

the defendant, the niastt^r ofiisliip, 

to be sold by him abroad, it is no 

defence that ihe goods were ex- 

[lorted without paying duties, un- 
ess it be proved that the evasioD of 
the duties was part of the agree- 
ment between the plainiifF andde- 
fendaiit. Ca\Un v. BeU, i8j 

<S. If goods are delivertd to -^. to be 
solil by him in a particular place, 
although he is unable to self them 
there, lie has no right to send them 



INDEX. 



44» 



<ifcewhere» under the cart of an- 
otl^r persoa in aeaich of a market. 

Jb. 





* PRIZE. 




iSSw AcTtov, I, 




PRIZE AGENT. 



fk, person, who while regularly licensed 
as li prize agent received orders for 
^ prfc^ money from seamen, is not 
\..^uij^ of an offence within 49 G. 3. 
^\ C. 1*3. s. 35. by receiving payment 
5, ^f these orders after his licence has 
.'^^'isxpired. Rex v. Davis t 48 

< PROMISSOEY NOTES, 

c 

S^ BiLIfa OS EXCUAMOK AMD PftO- 

MissoRY Notes. 

PROPERTY-TAX. 

In an action for rent, to entitle the 

^ tenant to deduct the property-tax, 

it is sufficient to prove the payments 

by the collector, without producing 

- the assessment. Philips v. Beer^ 

266 

PROTEST. 

Se9 EVIDXKCB, 5* 

RIOT ACT. 

ip lb render the hundred liable on the 

^ Hot act for partial damage done to 

; a house, the rioters must have bq^un 

/t6 demolish ft with the intention of 

'actually demolishing it, if not inter- 

'rdpted. Lord King v. Chamiersp 

^l In an action against the hundlred 
. \^ Im the riot act, u>r damage done to 
^'. ft ^ house; Uie breaking of inside 
\ irindow shutters^ a winaow sill, and 
'the wood of the fan-light, is siiffi- 
1 icient evidence of a beginning tp 
""^^^dl down« if the indb are inter- 
_;np(Ked and 4ii^peKfed iiUle^^- 



nutting these acts of violence, ^f 
an ahum, of |^e a| 
militiuy. Smp^i^ 



an alarm of l^e /apKP«dL<^ 



SALE. i^^ 

1. Where goods are ordered dPlrliuii" 
nufacturer in England t6'M'%z- 
ported to a foreign coiuifl4y''MDd 
the purchaser has no op|k>ittitflii of 
seeing them before theVa^e 
pcd, there is an implied 1 
mg on the part of the niafei 
that they shall be of a mi 
able quality. Lait^i v. Fidgeon^ 

* . -'J '- >^ 

2. Where upon a sale of goods, toe 

seller produces a sample, and re* 
presents that the bulk is of f Qual 
quality, if there be a we!*ddte 
which does not refer to the sample^ 
this is not a sale by sample; and if 
the coods turn out to be of inferior 
quality, the purchaser's Irei&edjH 
'by an action on the case of a^e- 
ceitful representation. Megefi ▼» 
Everthy ' - " jaa 

3. Where leasehold premises are^iUd 
by auction, and the lease coAi^* 
lag the usual covenant to^pafr is 
produced and read to thl^feiMirs» 
if any of the buildings d^mfeed Jbd 
described in tiie lease lutvi^'^tai 
pulled down befhre the -iiale/ 
purchaser is not bound tqf 
the purchase, and ffii^/ 
back his ' deposit, aKh<ni^ 
building pulled down be noi^'de* 

scribed in the P^^^<^W^T9Mflf* 
Granger v. Wbrms, ' ' • "^3 H^i 

4. Acondnctfor the saknofrflaMdn- 
pected from Petersb^ghf contained 
a stipulation, ^* that the flax should 
be dispatehed ftom FdMHigMiot 
j?^ than . a^pt JWj^ 
fbr HuU brXffi^jjkj 
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cifledy Ibe flax had been 9«nt down 
ffom Petersburgb in ligbtefS and 

.put on board the ship at Cronstadt, 
although she was not dispatched on 
ber homeward voyage tiil afler the 
day. Buik v. Spenccy 329 

5* A stipuialion in such a contract, 
liitt *^ as soon as the seller knows 
Ae Bame of the vessel in which the 
flax will be shipped, he is to men- 
tioa it to the buyer/' fonns a con- 

jffition precedent: and where the 
idler had advice of the name of 
the ihip in Liondon on the 12 th of 
die month, and did «not commu- 
nieate it to the buyer who resided 
at Hull till the 20th, held that the 
copdition was broken, and that the 
buyer was released from the con- 
tract, although he did not appear 
to have sustained any damage by 
(he delay. lb. 

SEAMEN'S WAGES. 

I, Held that on a count for work and 
labor a seaman mi^ht recover for 
wages during a hostile embargo in 
a foreign port, while he was im- 
priaoned on sliore, on proof that 
the crew were restored to the ship, 
and that she completed the voyage 
and earned freight, without pro- 
ducing the order by which the em- 
bargo was taken off. Ddamainer 
V. WiMteringkamt 186 

%. A demand bein^ made by a seaman 
en the owner of a ship for wages, 
which had accrued during an em- 
bargo, he sakl, if others paid, he 
abould do the same. Held that 
was a sufficient acknowledgement 
to take the case out of , the statute 
of Umtations. Lo/weik v. Futher- 

gET-OFF. 

^UafntAvcE Baohr» s^^* 

I. Wbare the plaintiff declaret spe- 



eiaUy iii'aniMiipiil ibr not noeoaat- 
i<>g» — ^ith a count for. money* had 
and received, non assumpsii being 
pleaded to the wkole declaration, 
and a set-off to the general connt ; 
the plaintiff having proved a balance 
to be due to him which he might 
have recovered onder either count, 
the defendant shall not be deprived 
of the benefit of hit aet-offv <Kid if 
he establishes it> be is -entkied to 
a verdiet on the whole decdavation. 
Birch V. Depe^tw^ 3^5 

2. In an action by a servant airauist 
his master for wages, the latter 
cannot generally set off the value 
of goods lost by the n^igeace or 
the former ; but if it te proved ta 
have been part of tae original 
agreement between them,^ that the 
servant should pay out of his wages 
for all hi^ master's goods lost 
through his n^^irence^ tife ^ae 
of goods so lost fifiay, undor^ the 
general isaoe^'be deducted Dictoi the 
amount of thd wag^ ; L0 Loir t. 
BrtsUyojf •= * 134 

SHERIFF. 

See Evidence, 13. Execution. 
Insolvent. 

The assignment of a replevin band by 
a person acting :in UioidberiCB <>>* 
fice> imder the se(d f^f tbei office, ii 
sufficient. ^Ii4difi^ ,▼• Sflti^oriy 

SHIP. 

S^ Evidence, 7. DEMua^Aci. 

I. A foreign built ship, BritisTiowiiedt 
was authorized bjr 45 Geo. j. K 15 j. 
s. 13. to import into Gre^ B^tam 
the articles therein endmttntM. 

^BUt that ^ftit^^' WhMh mfhnits 
the importattoririfitoGt^ Britain 
in such a ship of ^ all sorts of 

wooli 
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. ifiOoV* doei iM>t extend to cation, 

.^Pearce v. Comity 363 

X. A ship is not of the buUi of Russia 

Mvithio the meaning of the navi- 

^tion act, which, having been 

. origiQally constructed in another 

. country, was wrecked on the coast 

- of Russia, and repaired there at 

an oxpence of more than two-thirds 

-of hbr value ; although by the law 

•of Russia she was under these cir- 

-. cumstances to be considered a Rus- 

^ . sian ship, and although she afler- 

:■; wards had a Russian register, was 

.-. owned by a Russian subject, and 

was navigated under the Russian 

flag. Redhead v» CaliTy 188 

3. A general ship having been ad- 
vettised for a particular voyage, if 
her destination is in any respect 
altered, the owner is bound to give 
speciiic notice of the alteration to 
every person who sh\\ia goods on 
board* Ped v. Prke^ 243 

4. There is no implied undertaking 
on the part of the owner of a ship, 

■ that a bill of exchange drawn by 
the master on a third person for 
money advanced for the ship's use 
abroad, shall be duly honoured. 
Harder v, BrotherstonCy 254 

5. A chartered ship, at her outward 
' ' port, being in want of money for her 

necessary disbursements, a mer- 
chant there being shewn the char- 
ter-party, by which the freighter 
> covenants to furnish what money 
might be required for the neces- 
sary disbursements of the ship, ad- 
vances the requisite sum to the 
master, and takes a bill of ex- 
change drawn by him for the 
amount upon the freighter: held, 
ihat on this bill being dishonoured 
bv the freighter, the owner of the 
snip was not liid>lc for any part of 
the money advanced. lb. 



6. Whiero by a diart^^paft^ of af- 
freightment the owner of theflbip 
covenants that she stiall be fur- 
nished mth every thing need/id and 
necessaru forthevoyage^ he is bound 
to furnish her not only with all 
documents required by the law of 
this country, but such as are re- 
quired for her immediate adnnMion 
into the foreign port mentioned in 
thechttrter-party ; therefore, where 
by such a charter-party a ship was 
let to freight for a voyage to Sar- 
dinia and back, held that the owner 
was liable for not furnishing her 
with a bill of health, without which 
by the law of Sardinia she eould 
not be admitted into port before 
performing quarantine. Levy v« 
Cofterton, 389 

7. In an action against the owners of 
a ship, it is sufficient primSJkcie 
evidence of ownership, to p^t in 
an undertaking to appear for them, 
given before the commencement 
of the action by the person who 
subsequently acted as their attorney 
in defending it, in which he de- 
scribes them as owners; — without 
further proof of agency. Marshall 
^'Ciif, 133 

8. In an action a^nst the owner of 
a ship for breach of an undertaking 
to sail with convoy, it is a sufficient 
defence to shew that the ship was 
delayed in taking on boora the 
plaintifTs goods, and that after re- 
ceiving them the msster having 
made every practicable exertion to 
join the convoy with which he 
ought to have sailed, but without 
effect, proceeded on his voyage 
without convoy. Magalhaens v. 
Busher, 54 

9* A bill of lading signed by the cap- 
tain, stating the ship to be bound 
to the port of destinjition wkb con- 
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vof. anomt to An «iid«rtakiiig 
hmmg on the owner, dMft the 
iidp abdl tail with coiiToy. "Where 
thm IB eft ondertekiDg to sail 
with eooro/f it k not a suiScieiit 
esome that the ship was prevented 
Aon lointng the coBY<nr b J the state 
of ttie weather, Sandenan t. 
JkntiTt 54 n. 

lOw Where by a charter-part^ the 
ftoighter oovenanted to provide for 
the ship a fiill and complete cargo 
oemsiiting of copper, tallow, and 
hides, or other ffoods, on which 
eeparate rates of freight were to be 
pttd; — held that having supplied 
her widi as large a quantity or tal- 
low and hides as she chose to take 
en board, he was not bound to pro- 
vide anv copper, although for the 
want of it tne riiip was obli^^ed to 
loBep in her ballast, and did not 
WMke so advantageous a freight as 
flho otherwise would have done. 
Meo no m v. Pagef 103 

iIa Where goods destined to a foreign 
port, are captured in consequence 
of a deviatioo, the owners of the 
Mods are entitled to recover from 
ttie owners of the ship only the 
prime cost of the goods, together 
wiUi the shipping charges, and not 
the expence of effecting a policy of 
lamtrance upon them without direct 
proof that tne goods at the time of 
the loss were imianced in value be- 
yond their first price to the amount 
aovght to be recovered for insu- 
aanoe. Afisr v. •/ofnai , iia 

SHIP BROKER. 

1^ the usage of trade in London, a 
broker inio acts as .such in char- 
Uring a ship to the Baltic is en- 
iitted to a commission of y per oant> 
■Mi th e^aay nt ef Um freiglit. 



STAMPS. 

See Bius of Exchahoi^ 6^ y. 

Where liidoteettients or rece^^a M a 
Ixmd have left no blank spabelhr 
receipts of subseqoint paymaiUs te 
be written upon, snra receipts 
written on 'Sn unBlanipt pitoce ef 
paper, annexed to tte Uaid» mmf 
beresdinevidencei tkmi^»Ym^f 

STATUTB9. 

Joe. I. 

!• p. 15. (Act of Bankruptcy) tK 

mUiams. 
8&9. cii. (Certitoato Ibr Cesit) 

Ann. 

8. 0. 9. (Cwyvidit) 8 

9* c 21. (GC 8. Company) 101 

OiSb u 

1. St a. c. $. (Action agidnal Han* 
dred) aai. )^f 

Geo. a* 

2. e. as* (Attomejr's BOl) 68 
7. c. 8. (Sftock-jobbing) ^ 
1 1 . c. 19. (Distress) 137. jA 

Geo.$. 

35. 0.51. f Stage Coaohea) 14 

33 • ^'5^ (Benefit Societies)^ 5 

S7.C.98. (Allum) "* ij 

43. c 153. (Navicttion Act) 363 
49* c. 121. (Notice to du^Nito Bshp 

ruptQy) 9n 

STOCK JOBBING. 

Dealing in lottery jnodttoaa k- |nI 
vkhtetbaaiMk-joWiivaoia. Jor^ 



INDEX. 



f-T-f 



r.. 



'!>■ it-;;'-'-:.^ 



445 




STOPPING IN TRANSITU. 

i.^Althoush gooda are delivered at 

*ie gafpcerjiof the purchaser^ he 

lyjuag .iio,ware|u)usc of hig own^ if 

ley wer^ to be paid for in ready 

^monejif* apd thU ^was intimated to 

the; pA^^cer wh^n he received them, 

t|ley .may^j^ be stopoed in ^ran- 

^^tf. iioeschman Y. IVuliams^ i8i 

2. A particular parcel of goods in the 
possession ot a warehouseman, is 
sold at so much per cvirt. the weight 
of the whole being uncertain, to 
be paid by a bill of exchange. The 
vendor gives the purchaser an order 
to the warehouseman to weigh and 
deliver the goods, which is lodged 
with the warehouseman : but before 
the goods are weighed the pur- 
chaser becomes insolvent. The 
vendor has a right to stop them in 
transitu. Withers v. L^, 257 

3. Goods being entered in the books 
of the West India Dock Company 
in the name of A.f he receives the 
,U8ual cheaue for them, which, 
having sola the goods to B., he 
indorses and delivers to him. B, 
sells tlie goods, and delivers the 
cheque to C. on credit. On C.*s 

, insofvencyf A. cannot lawfully take 

possession of the goods, although 

they have continued to stand in his 

name, and the cheque has not been 

lodged with the Dock Company. 

Spear v. Travers, 251 

4^ if the purchaser of goods to be 

paid by oill, after giving his accept- 

ance» during the time of credit, 

^ ind while the goods are in transitu^ 

sells them to a third person for a 

valuable consideration, without 

. transferriup any bill of lading to 

Jnip, the Kight-of ihe original van- 

« 4or to stop the ^ofp^t^tir fr^W^.is 

away. Davu v. ReynMsy 

• ^* 267 

Vol. IV. 



5. A. behig indelited''to<^;0.von id«k 
balance of accounts>^ induding ikiib 
of exchange still mnniBg acceptM 
by B. for A.^ consigns goods t^B. 
on account of this balance; HeM, 
that A* has no right ta stop the 
goods in transitUj oponi?.becoH^ 
mg insolvent before the billi 4Ae 
paid. Vertue v. Jewell^ * ■■ 31. 

6. The right of an unpaid oontignor 
to stop in transitu is not taken away 
by an assignment of the bill->ef 
lading for a valuable conaidentifli 
to a third person, ivith notice oflAe 
insolvency oi the consignee. 
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STRANDING. 

See lNi>URANCE| 10. 

TENDER. ' 
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An offer to pay a sum of money to be 
accepted as the whole balance d^e^ 
where a larger sum is claimed, Aks 
not amount to a legal tender. Btans. 
V. JudkinSf 156 

S. P. ruled by Hdroyd J. in Shepard 
V. ITarriSf Moimiouth Spring As- 
sizes, 1S16, where the less sum was 
offered to the plaintiff *« in full of 
his demand." 



TRESPASS. 
iS^ Pleading, 3. 

TROVER. 



if 



Trover lies for an undivided part oF a 
chattel. Wataon v. A7wg» 272 

VARIANCE. 
See Bridux. :. « 





variance that the bond is likewise 
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